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IN THE 


United States Court of Appeals 


For tHe Disrricr or Cotumsra Circurr 


No. 15,720 


Epwiwn D. Dorsey, e¢ al., anp 
Harry Bars, et al., 
Appellants, 


Vv. 


Joun CunnincHam, et al., anp 
Joun F. Eneuiss, et al., 
Appellees. 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


The order appealed from denied a motion to intervene 
as of right under Rule 24(a) of the Federal Rules of Civil 
Procedure and to safeguard appellants’ interests in ad- 
ministration of the consent decree. Where, as here, there 
is ‘‘no other way [to] better assert the particular interest 
which warrants intervention’’ and ‘‘practical necessities 
grant the applicant an absolute right to intervene,’’ the 
order denying intervention becomes appealable, Brother- 
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hood of Railroad Trainmen v. Baltimore and O.R. Co., 
1947, 331 U.S. 519, 524. Jurisdiction is based on Title 28, 
Section 1291, United States Code. 


STATEMENT OF THE CASE 


This is an appeal from an order of the United States 
District Court for the District of Columbia, entered 
May 3, 1960, denying appellants’ motions to intervene as 
parties plaintiff in the parent case of Cunningham v. 
English, Civil Action No. 2361-57. 


A. Appellants and the circumstances of their intervention. 


Dorsey, e¢ al., and Bath, et al., are non-officer members 
of the International Union (Motion, pp. 7-8, Complaint, pp. 
7-8, Supp. Motion, p. 4), the plaintiff class. This class 
consists of approximately 1,600,000 members. The named 
applicants for intervention, 118 who joined in the Dorsey 
motion, and 65 who joined in the Bath supplemental mo- 
tion, were authorized to seek intervention by over 160,000 
members. Affidavits of Dorsey, et al., and Bath, et ai., 
passim, Although the applicants named in the motion are 
numerous, their interest and object in seeking intervention 
is identical; the democratic rights which they seek to pro- 
tect and effectuate are common to all members of the 
Teamsters; the benefits of the decree which they seek will 
be enjoyed alike by all and they are represented in the 
court below and in this Court by the same counsel of record. 
We set forth below the principal allegations of the motion 
to intervene, appellants’ complaint and the supporting affi- 
davit of Craig. 


1The Motion to Intervene filed by Dorsey, et al. will be referred to herein 
as ‘‘Motion;’’ the accompanying Complaint of Applicants for Intervention 
as ‘‘Complaint’’ and the accompanying Points and Authorities and Memo- 
randum as ‘‘Memo.’’. The Bath Supplemental Motion will be referred to as 
“*Supp. Motion.’’ 
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B. The consent decree. 


The consent decree entered into in January 31, 1958, 
recites (par. 3) that it is designed ‘‘to insure the enforce- 
ment and protection of all rights of individual members 
* * * as guaranteed by the provisions of the International 
Constitution, in particular, (a) the right to vote periodi- 
cally for elective officers.’’ It provided that a new conven- 
tion and election of officers ‘‘shall be held at any time after 
the expiration of one year,’’ but in no event more than five 
years from the entry of the decree, ‘when the General Ex- 
ecutive Board by majority vote shall resolve to call such 
convention and hold such election.’? It provided further 
that delegates to such convention shall be elected in strict 
and literal compliance with the International Constitution; 
that delegate election should be by secret ballot and, where 
practicable, under the supervision of such outside agencies 
as the Honest Ballot Association; and that examination 
and approval of all credentials submitted by delegates to 
said convention be made by the convention Credentials 
Committee with whom Monitors were authorized to counsel 
and make recommendations. 

The decree provided that the Board of Monitors created 
pursuant to its terms ‘‘may make recommendations after 
consultation with the General Executive Board for amend- 
ments to the International Constitution for proposal at the 
next International convention,’’ and may recommend to the 
General Executive Board, after the expiration of one year, 
that a new convention and election be held. 


C. The Monitors’ 1958 request for postponement of new elections. 


On September 17, 1958, a majority of the Board of 
Monitors, in requesting extension of the one year period, 
advised the court that in their opinion a convention could 
not appropriately be held until the following conditions 
were fulfilled: 


(1) adoption and publication of model by-laws to be 
recommended by the Monitors; (2) establishment of a 
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reporting control system to be recommended by the 
Monitors so that standards for good standing member- 
ship in the local unions and the International would be 
uniform; (3) recommendation by the Monitors of 
amendments to the International Constitution; and 
(4) release of trusteed locals. 


D. The District Court’s authorization of indefinite postponement 
for the purpose of “housecleaning.” 


In its memorandum opinion the District Court said that 
before a new election could be held it was ‘‘necessary for 
the Monitors to proceed to see that the International and 
the Locals were freed of corrupt influences by the process 
of a general housecleaning’’, specifically encompassing 
‘‘the dismissal of persons in position of power and author- 
ity who were known to be or suspected of being trouble 
makers and of a mind to control elections and conventions 
contrary to the constitutional rights of the members.’’ It 
ordered that a new convention be postponed indefinitely to 
await a recommendation from the Monitors that adequate 


‘thousecleaning’’ had been achieved. 


E. This Court’s approval of postponement of new elections and a 
convention beyond the one year period to await attainment 
of conditions necessary to assure a free and fair expression 
of membership opinion. 

This Court held that when the consent decree was entered 
the ‘‘members’ right to constitutional elections’’ had fully 
accrued but their ‘‘ability to attain it’’ had not. 269 F. 2d, 
at 523. It found that the one year postponement provided 
for ‘‘clearly contemplated changes which would lead to- 
ward new and valid elections’’ and held: ‘‘If this basic goal 
of the parties could not be reached in the time originally 
contemplated, an extension of time could validly be made 
ee © 99 Ibid. 
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F. Appellants’ charge of maladministration of the consent decree 
by the nominal plaintiffs and a majority of the Board of 
Monitors, 


1. Appellants’ allegations, 


Appellants alleged that the Board of Monitors had de- 
layed and intend to delay and procrastinate for another 
year or more before completing the necessary pre-conven- 
tion preparations. They alleged that plaintiffs and the 
Board of Monitors intend to prevent the members from 
voting for officers until after the culmination of ouster and 
disqualification proceedings brought in September, 1959, 
against officers they deemed unfit to hold office in the Union. 
The object of said proceeding is to depose said officers, 
deprive them of membership, and deny to the members 
their right to determine their guilt or innocence, their right 
to membership, and their qualifications for office. 


Appellants further alleged that while the Board of Moni- 
tors attributed its delay in proceeding on those matters 
which in September, 1958, it claimed to be necessary to 
assure a free and fair convention to: (1) alleged non- 
cooperation of the defendant officers with the Board of 
Monitors; (2) the pendency of litigation challenging the 
District Court’s order of February 9, 1959, and the consent 
decree; (3) preoccupation with proceedings brought 
against defendants for alleged violation of non-election 
obligations under the decree, and (4) preoccupation with 
other monitorial responsibilities not related to a new con- 
vention and new elections, none of these matters, including 
the alleged offenses of the officers, bear upon or justify 
withholding from the membership exercise of their right to 
self-government, a free and fair election, or the free ex- 
pression in secret ballot election of their wishes. (Craig 
affidavit, pp. 14-20). 


2. Post-filing admissions. 


As appellants’ counsel pointed out to the court below in 
oral argument on the motion to intervene on May 2, 1960 
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(Tr., p. 64), after the filing of the Dorsey motion, Monitors 
Smith and O’Donoghue, plaintiffs’ counsel Schmidt, and 
the nominal plaintiffs themselves admitted on the record 
that the goal they are seeking through the Sun Valley In- 
terim Report proceeding is the ‘‘advantage’’ which they 
conceive would accrue to the Union and the nation from the 
permanent elimination of Hoffa and others whom they 
deem unfit for union membership. The nominal plaintiffs 
and the Board of Monitors assert that no free and fair 
elections can be held while Hoffa is in office, and that, in any 
event, no elections or convention need be held until defend- 
ants have fully complied with all of their obligations under 
the decree. These admissions are collected in Appendix A, 
pp. 51-57, infra. 


Following the filing of appellants’ motion to intervene, 
six of the nominal plaintiffs discharged Schmidt and re- 
tained Silagi as their counsel. In an affidavit filed in this 
Court on May 9, 1960, these six state that they concur in 


the view of Monitor Smith that no election or convention 
should be held unless and until Hoffa is ‘‘ineligible to run 
for office.’? Appendix A, p. 51, infra. The difference 
between Smith and his supporters and Schmidt and his 
clients appears to be that Smith would eliminate certain 
subordinate officials before ousting Hoffa; Schmidt would 
oust Hoffa first. 


G. The objects of intervention. 


Appellants did not deny that insofar as the decree pro- 
vides protection for the class against invasion of their 
rights by defendant officers, the nominal plaintiffs would 
adequately protect the interest of the members in enforcing 
it. Appellants sought to intervene to protect other member- 
ship interests, among them, the following (Craig affidavit, 
pp. 12-14): 


(a) to vote ‘‘for elective officers’? in ‘‘honest adver- 
tised elections,’’ at the earliest proper time; 
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(b) to advise the Court when the time is ripe for a 
new convention and election; 


(c) to have all affairs of the International, including 
disciplinary proceedings, during the period of the 
monitorship conducted hereafter in strict and literal 
compliance with the provisions of the Constitution as 
contemplated by the decree and to preclude resort to 
unconstitutional procedures; 


(d) to require the Board of Monitors to ‘‘use pro- 
cedures which afford opportunity for all three monitors 
to participate ;’’ 


(e) to protect and guard against draining by and at 
the instance of the plaintiffs and monitors acting in 
concert with them of the treasury of the International 
Union which, in substance, belongs to the applicants 
for intervention; 


(f) to accord authentic representation to the vast 
majority of the members of the International in all 
matters which will arise during the future course of 
the monitorship and until the litigation is conclusively 


terminated; and 

(g) to protect and guard the constitutional and statu- 
tory rights of the members of the International, as 
individuals and as members, against potential future 
encroachment upon those rights by plaintiffs through 
exercise of power wielded by plaintiffs as a result of 
their status as exclusive representatives of the class. 


H. The relief prayed for. 


In their complaint, appellants prayed that the court 
direet a convention be held in accordance with the provi- 
sions of the International Constitution and the terms of 
the consent decree at the earliest feasible date. To enable 
the court to determine by due process of law what that 
date is, they prayed that a hearing be conducted 


at the earliest practicable date, at which all parties, 
including intervenors, shall have an opportunity to 
participate, on the question of what acts are indispens- 
able pursuant to the consent decree to pave the way for 
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new elections and a new convention; the earliest date 
such acts can be accomplished and a new convention 
held; fixing responsibility for accomplishing the things 
found necessary with utmost expedition; requiring the 
Board of Monitors to assign absolute priority to those 
things, subordinating all other monitorial activity 
thereto * * *. 


L Post-filing developments. 


The Dorsey motion was filed on February 15, 1960. On 
March 25, oppositions were filed by the nominal plaintiffs 
and the Board of Monitors. On March 23, 1960, the de- 
fendants filed a motion in the court below to compel the 
Monitors to draft model by-laws; on March 29, they moved 
to enjoin the hearing on the Sun Valley Interim Report; on 
March 31, 1960, they moved for an order directing the 
calling of a new convention. Appellants were unable to 
obtain a hearing on their motion to intervene until May 2, 
1960. The order appealed from was entered on May 3, 1960. 


STATEMENT OF POINTS 


1. Appellants were and are entitled to intervene as of 
right to protect their rights under, and to secure the bene- 
fits of, the consent decree and to litigate their interests in 
its proper interpretation and implementation. 


2. The court below erred in holding that appellants were 
adequately represented. 


3. The court below erred in holding the application to 
intervene untimely. 


SUMMARY OF ARGUMENT 
I 
On the issues of interpretation and administration of the 
consent decree which appellants have raised, the interests 
of the nominal plaintiffs on the one hand and of appellants 


and the members for whom they speak on the other are as 
divergent and conflicting as were the interests of the rival 
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groups of convenators in Hansberry v. Lee, 1940, 311 U.S. 
32, one of which, the Supreme Court held, could not consti- 
tutionally be deemed to represent the other. Appellants 
contend that like the National Labor Relations Act which, 
while directing its sanctions only against the employer, 
protects employee rights generally against invasion (Hill v. 
Florida, 1945, 325 U.S. 588, 545), so the decree, while direct- 
ing its sanctions only against the defendants, protects the 
membership rights it acknowledges and the benefits it 
confers generally—against invasion by the nominal plain- 
tiffs, the Board of Monitors and the courts, as well as 
against invasion by defendants. Since the nominal plain- 
tiffs will not claim or litigate those membership interests, 
appellants must be allowed to do.'so. And since there is no 
better way than intervention to do this, appellants must 
for that purpose be allowed to intervene. The right to 
intervene under these circumstances may no more be denied 
than if the decree had specifically provided for it. Textile 
Workers Union of America v. Allendale Co., 96 U.S. App. 
D.C. 401, 404, 226 F. 2d 765, 768, and note 13. 


Regardless when or how the specific issues which appel- 
lants have raised and wish to litigate are decided, appel- 
lants are entitled to intervene to protect their continuing 
interest in proper administration of the decree and in its 
benefits against potential misinterpretation and maladmin- 
istration. It is patent that appellants cannot rely upon the 
plaintiffs or the Board of Monitors to do this; their inter- 
ests in these respects are adverse to appellants’. Nor can 
appellants rely on the defendants; they did not even raise 
a question of violation of membership rights through mis- 
interpretation and maladministration after September, 
1959, by the nominal plaintiffs and the Board of Monitors, 
until after appellants had done so in their motion to inter- 
vene and accompanying papers. 


On all of the issues which appellants have raised and 
desire to litigate the position of the nominal plaintiffs and 
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the Board of Monitors is adverse to membership rights and 
interests which appellants claim. Thus, appellants contend 
that federal law reserves to the union’s membership ex- 
clusively the right to determine the fitness of candidates for 
union office; that the consent decree must be construed to 
conform therewith; and that, therefore, by attempting to 
disqualify Hoffa and prevent the membership from passing 
judgment on his fitness in free and fair elections and a con- 
vention, the nominal plaintiffs and the Board of Monitors 
are usurping and denying membership rights. 


Appellants contend that, properly construed, the consent 
decree does not authorize delay of a new election and con- 
vention for any reason short of lack of reasonable assur- 
ance that they will be so conducted as ‘‘to insure a truly 
democratic expression of the views of the membership’’ 
and that violation by defendant officers of their non- 
election-related obligations under the decree is not a valid 
reason for delay. Appellants further contend that the 
decree may not be construed to permit ouster of an elective 
official from an office which he holds “‘provisionally,’’ be- 
cause to do so would (a) infringe Congress’ policy which 
denies removal power to courts and administrators and 
makes removal a prerogative of the membership, and (b) 
infringe rights reserved by the Teamsters’ Constitution to 
the union’s membership. 


Finally, appellants contend that the questions previously 
left open by this Court, namely, what must appear before it 
can be said that there is adequate assurance that a new 
convention and election will be free and fair and how is it 
to be determined when the time is ripe, must now be de- 
termined on the basis of standards fixed after hearing upon 
due notice in the light, inter alia, of the election safeguards 
and protections of member rights against officer infringe- 
ment which were subsequently provided by Congress in the 
Landrum-Griffin Act, 73 Stat. 519 et seq., 29 U.S.C. §§ 401 
et seq. 


On every one of these issues the nominal plaintiffs and 
their monitor allies necessarily take contrary views. 
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II 


If appellants’ asserted interests are litigable then it 
would seem beyond dispute that they are not adequately 
represented. As members of the plaintiff class they are 
entitled to representation through a party or parties plain- 
tiff. None of the present plaintiffs do or will provide it. 
They are not and cannot be represented adequately, if at 
all, by the defendants, for the defendants are handicapped 
by their obligations under the decree and the misconduct 
charged against them from effectively safeguarding mem- 
bership rights against invasion by the nominal plaintiffs, 
the Board of Monitors or the courts. Nor can appellants 
be regarded as represented by the court or the Board of 
Monitors. A court cannot serve as legal representative of 
one of the parties before it. Neither can ‘‘masters in 
equity’? to whom the Monitors are akin. 


This Court has recognized that the presence of the exist- 
ing parties and the Monitors does not preclude the possi- 
bility that membership interests may appear which warrant 
separate representation. Otherwise, this Court would 
hardly have stressed that under the consent decree ‘‘No 
member of the class has been barred from access to the 
court.’? Cunningham v. English, 269 F. 2d 539, 541. Even 
if the Board of Monitors were regarded as the legal or 
equitable representative of the membership as a whole, in- 
tervention must be allowed where, as here, it appears that 
there is a conflict or potential conflict between a group or 
class of members and a controlling majority of the Board. 
Tisa v. Potofsky, S.D.N.Y., 90 F. Supp. 175, 181. Trustee- 
ships in equity reorganizations provide a close analogy and 
the general principle that ‘‘due process should guarantee to 
interested non-parties an independent representation in the 
cause’’ (Finletter, The Law of Bankruptcy Reorganization, 
604 (1939)), is applicable here no less than in those cases. 


Til 


Since appellants do not attack the complaint, the consent 
decree or the modification approved by this Court; since 
their charge of maladministration relates in time to the 
period after September, 1959; since the issues of interpre- 
tation which they seek to litigate were raised initially by 
them; and since the interests they would vindicate relate to 
interpretation and administration of the decree in futuro, 
their application to intervene was and is timely. 


ARGUMENT 
I 
APPELLANTS ARE ENTITLED AS OF RIGHT TO INTERVENE 


A. Appellants are entitled to litigate their interests in proper 
interpretation and administration of the decree. 

This is a true class action in which the plaintiffs under- 
took and still purport to represent the whole membership, 
rather than merely a minority or dissident group. ‘‘They 
sued for themselves and on behalf of all other members.”’ 
English v. Cunningham, 269 F. 2d 517, 519; Cunningham 
v. English, 269 F. 2d 539, 541. 


In appellants’ view the proposition controlling here is 
that enunciated by the Supreme Court in Hansberry v. Lee, 
1940, 311 U.S. 32, 44-45. There the Court was concerned 
with a class consisting of signers of a restrictive covenant, 
some of whom were interested in compelling and some in 
resisting its performance. The Supreme Court held that 
those whose interests lay in compelling could not possibly 
be deemed adequate representatives of those whose in- 
terests lay in resisting: 


It is one thing to say that some members of a class may 
represent other members in a litigation where the sole 
and common interest of the class in the ligitation is 
either to assert a common right or to challenge an 
asserted obligation. * * * It is quite another to hold 
that all those who are free alternatively either to assert 
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rights or to challenge them are of a single class, so that 
any group merely because it is of the class so consti- 
tuted, may be deemed adequately to represent any 
others of the class in litigating their interests in either 
alternative. Such a selection of representatives for 
purposes of litigation, whose substantial interests are 
not necessarily or even probably the same as those 
whom they are deemed to represent, does not afford 
that protection to absent parties which due process re- 
quires. The doctrine of representation of absent 
parties in a class suit has not hitherto been thought to 
go so far. * * * Apart from the opportunities it would 
afford for the fraudulent and collusive sacrifice of the 
rights of absent parties, we think that the representa- 
tion in this case no more satisfies the requirements of 
due process than a trial by a judicial officer who is in 
such situation that he may have an interest in the out- 
come of the litigation in conflict with that of the liti- 
gants, 


On the issues of interpretation and administration of the 
decree which have now arisen, it is clear that appellants’ 


views and interests are as divergent from those of the 
nominal plaintiffs as were the views and interests of the 
two groups of convenantors in Hansberry. Indeed, Godfrey 
Schmidt, for the nominal plaintiffs, opposed appellants’ 
intervention below on the ground that appellants should 
not be allowed to add to the litigation their ‘‘obviously 
variant views.’’ (Tr. Proceedings of May 2, 1960, before 
Judge Letts, p. 46). It is no answer to say that insofar as 
enforcement of the obligations of the decree against de- 
fendant officers is concerned, the interests of the two groups 
are the same. That is not the ‘‘sole and common interest 
of the class in the litigation.’ 


While the sanctions of the consent decree are directed 
only against the defendants, the membership rights which 
it undertakes to insure, enforce and protect are guaranteed 
generally to the members, and not merely against the de- 
fendants. In this respect the decree exactly parallels the 
National Labor Relations Act, which, as the late Mr. Chief 
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Justice Stone pointed out in Hill v. Florida, 1945, 325 US. 
538, 545, while imposing ‘‘sanctions on the employer alone’”’ 
nevertheless ‘‘confers the right of choice generally on em- 
ployees and not merely as against the employer.’’ Just as 
a State may not consistently with the Act trench on em- 
ployee rights which the statute in terms guarantees only 
against employer invasion, so may not the Board of Moni- 
tors or the court trench upon membership rights guaran- 
teed by the decree against defendants’ invasion. Conse- 
quently, it is as much a common interest of the class in the 
litigation to protect the members against invasion of their 
rights by the Board of Monitors and the court below as to 
protect those rights against invasion by the defendants. 

Here, as in Hansberry, members of the class may either 
assert or waive the rights of the membership as against the 
Board of Monitors and the court below. The nominal plain- 
tiffs have chosen not to assert but rather to subordinate 
these rights to other objectives. They cannot, therefore, be 
deemed ‘adequately to represent”’ appellants, nor as Hans- 
berry shows, can they be allowed to preclude appellants 
from “‘litigating their interests.’’ Since it is the inaction of 
the Board of Monitors in certain areas and their action 
and proposed action in others which, appellants allege, in- 
fringe membership rights, intervention is a ‘‘practical 
necessity’’ if appellants are to be allowed to litigate these 
interests. Brotherhood of Railroad Trainmen v. Baltimore 
and O.R. Co., 1947, 331 U.S. 519, 524. Appellants’ claimed 
rights ‘‘cannot otherwise be protected.’? Wolpe v. Poret- 
sky, 79 U.S. App. D.C. 141, 144, 144 F. 2d 505, 508, cert. 
denied, 1944, 323 U.S. 777. 


In Missouri-Kansas Pipe Line Co. v. United States, 1941, 
312 U.S. 502, 506, the Supreme Court held that the right to 
intervene for the purpose of protecting a right granted, 
reserved or protected under a consent decree is independent 
of and in addition to the rights of intervention specified in 
Rule 24. In response to a contention that Rule 24 was “‘a 


15 


comprehensive inventory of the allowable instances of in- 
tervention”’ (312 U.S., at 506), the Court said: 


All of these arguments misconceive the basis of the 
right now asserted. Its foundation is the consent de- 
cree. We are not here dealing with a conventional 
form of intervention, whereby an appeal is made to the 
court’s good sense to allow persons having a common 
interest with the formal parties to enforce the common 
interest with their individual emphasis. Plainly 
enough, the circumstances under which interested out- 
siders should be allowed to become participants in the 
litigation is, barring very special circumstances, a mat- 
ter for the nisi prius court. But where the enforcement 
of a public law also demands distinct safeguarding of 
private interests by giving them a formal status in the 
decree, the power to enforce rights thus sanctioned is 
not left to public authorities nor put in the keeping of 
the district court’s discretion. 


There the court was concerned only with the intervenor’s 
economic interests. This case presents the more funda- 
mental interests of the individual members of the union in 
self-government. Not a government which is the result of 
an election tainted by fraud or force. Nor a government 
which exercises members’ electoral rights for them, how- 
ever beneficent such exercise might be. The protection of 
this fundamental interest is ‘‘not left to public authorities 
nor put in the keeping of the district court’s discretion.”? 


This Court has recognized that the rule of the Missouri- 
Kansas Pipe Line case is not limited to the situation in 
which the interests which intervenors seek to protect are 
given formal status in the decree. In Teztile Workers 
Union of America v. Allendale Co., 96 U.S. App. D.C. 401, 
226 F, 2d 765, the Court, sitting en banc said of the Pipe 
Tine case (96 U.S. App. D.C., at 404, 226 F. 2d, at 768) : 


In that case, a consent decree specifically provided for 
such intervention. But the teaching of the case is not 
so narrowly limited. It expresses generally the propo- 
sition that failure to come within the precise bounds 
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of Rule 24’s provisions does not necessarily bar inter- 
vention if there is a sound reason to allow it. 


The Court went on to say (96 U.S. App. D.C. at 404, n. 13, 
226 F. 2d at 768, n. 13): 


Indeed, in System Federation No. 91 v. Reed, 1950, 180 
F, 2d 991, 998, the Sixth Circuit, relying upon the 
Missouri-Kansas Pipe Line case, held that there was an 
absolute right to intervene to secure benefits of a con- 
sent decree, without referring to any provision in the 
decree permitting such intervention. 


These cases are controlling. Unless appellants are allowed 
to intervene, lack of standing may deprive them of rights 
and benefits to which they are entitled under the consent 
decree. 


B. Appellants are entitled to intervene to protect their continuing 
interests in proper administration of the decree and in its 
benefits. 

In addition to the specific issues detailed below which 
appellants seek to litigate and regardless of how any of 
them is or may be decided, appellants have a continuing 
interest in securing the benefits of the decree—a court 
supervised constitutional election and convention at the 
earliest proper date—and in guarding their rights as mem- 
bers against potential maladministration, which entitles 
them to intervene. Certainly appellants cannot rely upon 
defendants to protect those interests. When appellants 
filed their motion to intervene in the court below on Febru- 
ary 15, 1960, defendants had not even raised the issues of 
unwarranted delay and maladministration violative of 
membership rights which appellants there posed. Not until 
almost a month and a half later did the defendants attempt 
to raise a few of these issues. But for the filing of appel- 
lants’ motion even these issues may never have been raised. 
Even more clearly, appellants cannot rely upon the plain- 
tiffs or the Board of Monitors to protect them. It is they, 
appellants contend, who are responsible for unduly and un- 
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necessarily delaying the exercise of membership rights and 
subordinating the basic right of the membership to ma- 
jority rule to other objectives. 


To allow the membership adequately to guard against 
potential future encroachment on its rights, it is necessary 
that appellants be made parties. Lacking the standing of 
parties, appellants and their counsel were and are handi- 
capped to the point of frustration in attempting to recon- 
struct and to follow developments in this unusual case. 
Unless they are accorded the status of parties they will not 
be able timely to discern and to seek intervention to chal- 
lenge future encroachments. 


Counsel for the Board of Monitors contended below that 
appellants are not entitled to intervene for this purpose. 
It was argued that appellants are not ‘entitled to come in 
and monitor the Monitors.’’ (Tr. of proceedings before 
Judge Letts, May 2, 1960, p. 60). But, plainly, the Board of 
Monitors and the court administering the decree have 
power to affect, and what they do inevitably does affect, 
appellants’ rights and benefits under the decree. Plainly, 
they may, whether they already have or not, infringe appel- 
lants’ rights as members. Consequently, the argument 
against intervention is nothing short of a plea that the 
Monitors and the courts be empowered in administering 
the decree to deprive members of some of their rights and 
benefits under it by denying members who object standing 
to challenge the deprivation and to seek judicial review. 
Against such a plea the due process clause stands guard. 
Fay v. Douds, 2 Cir., 172 F. 2d 720, 723; Leedom v. Kyne, 
1958, 358 U.S. 184, 190-191; Farmer v. United Electrical, 
Radio & Machine Workers of America, 93 U.S. App. D.C. 
178, 182, 211 F’. 2d 36, 40, cert. denied, 1954, 347 U.S. 943. 


Closely allied is the Board of Monitors’ argument that to 
allow appellants to intervene would ‘‘tend to make the pro- 
ceeding a Donnybrook Fair.’’ (Opp. of Bd. of Monitors to 
Dorsey Motion to Intervene, p. 4). In the first place, the 
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cases on which the Board relies as authorizing denial of 
intervention for such a reason all turn on Rule 24(b) under 
which the courts are directed to consider whether interven- 
tion ‘‘will unduly delay or prejudice the adjudication of 
the rights of the original parties.’’? None of these cases 
arise under Rule 24(a). Nor could they, for the simple 
reason that where intervention is necessary to protect 
interests which are not otherwise adequately represented 
or protected, considerations of practicality or convenience 
cannot warrant denial of intervention.? Second, appellants’ 
intervention will not delay adjudication of the rights of the 
original parties or delay their attainment of the legitimate 
fruits of the decree; it will simply assure that administra- 
tion respects all the rights of the membership and that in 
determining what the decree means and how it is to be ap- 
plied, the memberships’ stake in democratic self-govern- 
ment is neither overlooked nor subordinated to other con- 
siderations. Third, the delineation below of the issues ap- 
pellants intend to litigate if allowed to intervene shows that 


the Board of Monitors’ assertion (Opposition to Dorsey 
Motion, pp. 45), that appellants seek by intervention ‘‘to 
undo what has already been accomplished and has with- 
stood the test of appellate review,’’ is untrue. 


2If the Court should regard the number of applicants for intervention in 
the Dorsey or Bath motions as creating a potential administrative problem, 
it could, of course, limit intervention to a number deemed by the Court ade- 
quate to represent the interests of the applicants for intervention and the 
members for whom they speak, Farmers’ Loan § Trust Co. v. Northern Pac. 
B. Co. ED. Wisc. 66 Fed. 169, 178-179; cf. Textile Workers Union of 
America v. Allendale Co., 96 U.S. App. D.C. 401, 404, n. 10, 226 F. 2d 765, 
768, n. 10. 
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C. The issues which appellants raised and desire to litigate. 


1, Whether the Board of Monitors may delay new olections and a conven- 
tion as part of a plan to substitute their judgment as to the unfitness 
of defendant officers to hold office in the Teamsters for the right of the 
members to be the exclusive judges of fitness. 

Appellants’ uncontradicted allegations and the admis- 
sions referred to in the Statement above show that the 
nominal plaintiffs and the Board of Monitors are delaying 
and will continue to delay new elections and a new conven- 
tion as part of a plan effectually to substitute their judg- 
ment that Hoffa and others are unfit to serve as officers of 
the Teamsters for the exclusive right of the membership to 
pass on that question. Since that purpose is impermissible, 
a fortiori to delay elections to accomplish it is necessarily 
impermissible. 


To construe the decree as allowing the Board of Monitors 
or the court below to deny to the membership power to 
decide whether Hoffa is fit to be a candidate and whether he 
should be elected to office would trench upon rights guaran- 
teed to the membership by Congress. In Hill v. Florida, 
1945, 325 U.S. 538, the State precluded from serving as 
business agent of a union any person not of ‘‘good moral 
character.’? The Supreme Court held the law violative of 
membership rights guaranteed by the National Labor Re- 
lations Act on the ground that under that Act members are 
entitled to use ‘‘their own best judgment, not that of some- 
one else,’’ in selecting their officers and agents. 325 U.S., 
at 541-542. ‘‘Congress attached no conditions whatsoever 
to their freedom of choice in this respect.’’ The states were 
held to be precluded from imposing the ‘‘good moral char- 
acter’’ limitation for to allow them to do so would allow 
them to narrow the range of the members’ choice. ‘‘ ‘Full 
freedom’ to choose an agent means freedom to pass upon 
that agent’s qualifications.”’’ 


Power to substitute its ‘‘judgment for the members’ 
judgment,’’ which Congress withheld from the states, it 
likewise withheld from the federal courts. Consequently, 
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just as a state may not make such substitution to achieve 
public ends, a court may not do so to effectuate its decree. 
In the Labor-Management Reporting and Disclosure Act 
of 1959, which became effective September 14, 1959, Con- 
gress did attach some conditions to the majority’s freedom 
of choice. It barred from union office persons convicted of 
certain enumerated offenses. Section 504(a), 29 U.S.C. 
§ 504(a). But, otherwise, it left the membership’s freedom 
of choice and the principles of Hill v. Florida intact. 


Congress vouchsafed to union members, vis-a-vis election 
of union officers, the same freedom which voters in this 
eountry enjoy in choosing their political representatives. 
Congress knew, as common experience teaches, that union 
members, like the electorate, do not always choose the 
eandidate with the most wholesome moral character and 
reputation. Congressman Lane of Massachusetts, for ex- 
ample, was re-elected by his constituency after he had been 
convicted and served a jail sentence, and the names of Con- 
gressmen Thomas, Curley and May come to mind. Thus, 
the choice of the electorate may be embarrassing or even 
detrimental to the community. But if freedom means any- 
thing it means that the people involved are entitled to 
choose to be represented by those who are popularly con- 
sidered ‘‘bad’’ as well as those who are popularly con- 
sidered ‘‘good’’; the electorate is entitled to judge its 
welfare in its own, not someone else’s terms. Congress 
knew that to substitute the judgment of outsiders for the 
electorate’s freedom of choice would spell death to de- 
mocracy in the trade union as in the political arena. 


It is no answer to say that power to substitute its judg- 
ment for the memberships’ judgment as to the ‘‘fitness’’ of 
eandidates for union office is conferred upon the Court by 
the consent decree. Power which Congress has withheld 
from the federal courts may not be conferred upon them 
by private parties. American Fire & Casualty Co. v. Finn, 
1951, 341 U.S. 6, 17-18; McNutt v. General Motors Accep- 


21 


tance Corporation, 1936, 298 U.S. 178, 184; Arenas v. 
United States, S.D. Calif., 95 F. Supp. 962, 972. And, the 
democratic right of members of labor unions to choose 
their own officers by majority rule is an essential element 
in the national labor policy which in any event cannot be 
waived. Medo Photo 8. Corp. v. NLRB, 1944, 321 U.S. 
678, 687; J. I. Case Co. v. NLRB, 1944, 321 U.S. 332, 338; 
National Licorice Co. v. NLRB, 1940, 309 U.S. 350, 358; 
NLRB v. Newport News, Etc. Co., 1939, 308 U.S. 241, 
251; cf. NLRB v. Wooster Division of B.-W. Corp., 1958, 
356 U.S. 342, 350. At the very least, it cannot be con- 
sidered abandoned and sacrificed in the absence of express 
and knowing waiver. Cf. Moore v. State of Michigan, 1957 
355 U.S. 155, 162; Moore v. Reid, 100 U.S. App. D.C. 373, 
246 F. 2d 654; Williams v. Huff, 79 U.S. App. D.C. 326, 146 
F, 2d 867. There is nothing in the consent decree, nor in 
the decision of this Court, which suggests that any such 
waiver was intended or accomplished . 


Moreover, even if it could be argued, as we do not be- 
lieve it reasonably can, that the membership agreed to vest 
in the Court their power to decide whether provisional 
officers should be disqualified for future election to office, 
it is clear that such an agreement could not be enforced. 
Local 1976, Etc. v. NLRB, 1958, 357 U.S. 93, 105. As a 
‘“‘matter of Federal policy’’ that right must ‘‘be avail- 
able to’’ the membership ‘‘at the time the question whether 
to [disqualify] or not arises in a concrete situation calling 
for the exercise of judgment on a particular matter * * *,’”? 


3 What is in issue here is the right of the members, not any right of office 
holders or candidates. The latter may or may not have a correlative right 
to be disqualified only by membership action. Cf. Thomas v. Collins, 1945, 
323 U.S. 516, 533-534. Assuming, arguendo, that they have such a correlative 
right, it is clearly independent of the right of the membership. Assuming 
the officers could waive whatever right they have, that waiver could not 
bind the members or prevent them from exercising their right. That the 
defendants yielded to the Court and the Board of Monitors some of their 
freedom, or that they placed themselves, as officers, under judicially enforce- 
able obligations, could not obliterate or even affect the rights of the member- 
ship, 
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The ultimate purpose of the consent decree was to effec- 
tuate the membership’s right to an entirely free choice of 
officers. That end cannot be subverted by calling subver- 
sion an appropriate or necessary means to attain it. The 
Board of Monitors and the court below are empowered by 
the decree only to protect the right of the members to free 
expression of their choice, not to veto freedom of choice 
under the guise of promoting free expression. In point is 
NLRB v. Insurance Agents International Union, 1960, 80 
S. Ct. 419, 427, holding that the NLRB, in which Congress 
vested power to determine whether collective bargaining is 
being conducted in good faith, may not use the ‘‘guise of 
determining good or bad faith in negotiations’’ to ‘‘regu- 
late what economic weapons a party might summon to its 
aid;’?? NLRB v. Drivers, Chauffeurs, Etc., Local Union No. 
639, 1960, 80 S. Ct. 706, 711, in which the Supreme Court 
repudiated the Board’s claim of power, under the guise of 
administration, ‘‘to sit in judgment upon and to condemn’’ 
picketing for recognition by a minority union; and Colgate- 
Palmolive-Peet Co. v- NLRB, 1949, 338 U.S. 355, 363, where 
the Supreme Court held that despite the breadth of its 
statutory authority the Board was not permitted ‘‘under 
the guise of administration to put limitations in the statute 
not placed there by Congress.’? No more is the court or 
the Board of Monitors entitled, under the ‘‘guise of admin- 
istration’’ to put limitations on the members’ freedom of 
choice. 


Only recently the Supreme Court took occasion to em- 
phasize that it makes no difference that the objective sought 
to be attained by such an excess of administrative zeal is 
“¢generally supported by public opinion.”? NIRB v. Insur- 
ance Agents’ International Union, supra, 80 S. Ct., at 430- 
431. That the Monitors, the courts or the public may be- 
lieve that Hoffa should be eliminated from the trade union 
movement does not justify transferring the power to 
disqualify him for office in the Teamsters from that union’s 
membership to the courts. ‘‘To say ‘there ought to be a 
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law against it’ does not demonstrate the propriety of the 
[courts’] imposing the prohibition.”? Cox, The Duty to 
Bargain in Good Faith, 71 Harv. L. Rev. 1401, 1437, quoted 
in NLRB v. Insurance Agents’ International Union, supra, 
80 S. Ct., at 431, n. 25. 


2. Whether alleged non-compliance by defendant officers with their non- 
election obligations under paragraphs 5 and 6 of the decree justifies 
denying to the membership a new election and convention conducted 
under appropriate and adequate safeguards. 


The nominal plaintiffs and the Board of Monitors take 
the position that as long as defendant officers are, or are 
alleged to be, in default of any of their non-election obliga- 
tions under the decree, expression of the will of the mem- 
bership can be delayed indefinitely, short of the five year 
terminal date. They find support in this Court’s rejection 
of defendants’ argument that the one year period initially 
provided could not be extended even if ‘‘defendants’ obli- 
gations are not fulfilled.”? English v. Cunningham, 269 F. 
2d 517, 524. 


But this Court did not hold that exercise of the mem- 
berships’ right to valid new elections and a convention 
could be postponed beyond such time as there was ‘‘rea- 
sonable assurance’’ that these would be conducted ‘‘in 
accordance with membership rights under the Teamsters’ 
Constitution.’’? Other portions of the opinion make it 
plain that the memberships’ right was dependent on 
nothing but their ‘‘ability to attain it.’’ 269 F. 2d, at 523. 
Thus, postponement was justified only ‘‘to insure a truly 
democratic expression of the views of the membership.”’’ 
269 F. 2d, at 522. In this connection, the Court referred 
specifically to the Monitors’ objection in their September 
17, 1958, motion to modify the decree that ‘‘conditions were 
not ripe for a new convention and election’’ because ‘‘it 
was essential that better record keeping [of membership 
standing] be established in the International office.”” 269 
F. 2d, at 522. 


Nothing in the complaint, the consent decree or in the 
parties’ contemporaneous construction of it suggests that 
anyone believed that a new convention under court super- 
vision could be postponed beyond the period necessary to 
provide assurance that the elections and convention would 
be fairly conducted. In their 1958 request for modification 
the Board of Monitors did not contend that violation or 
alleged violation by defendant officers of non-election re- 
lated obligations would be ground for postponement of 
new elections.* 


If nothing were involved in indefinite postponement of 
new elections and a convention but the interests of defend- 
ant officers, there might be justification for holding that 
postponement could continue as long as defendants were 
not, or were alleged not to be, in compliance in any re- 
spect with any of their obligations under the decree. Thus, 
even alleged non-compliance with the non-election obliga- 
tions imposed on officers by the second sentence of para- 
graph 5 and paragraph 6 of the decree, such as charged 
against Hoffa in the Sun Valley Interim Report, might 
prevent defendants from objecting, even though such 
dereliction could not affect the existence of necessary as- 
surance that a new election and convention under moni- 
torial supervision and Landrum-Griffin protection will be 
fairly conducted. Defendants might not be heard to insist 
that the court ‘‘step aside’? until the question of their com- 
pliance was resolved. For, as this Court pointed out, the 
decree made a ‘‘concession to defendants”’ by permitting 
them ‘‘to be and to remain in general charge of the affairs 
of the Teamsters,’”’ and, in exchange, full compliance with 


4In their Opposition to Defendants’ Motion for a Convention, pp. 71-74, 
filed with this Court March 31, 1960, as a supplement to Appellants’ Motion 
for Stay in Nos. 15,467, 15,677 and 15,678, the Monitors contend that no 
convention can be held until defendants have complied with several outstand- 
ing non-election obligations, existence of which had been affirmed by this 
Court. Although these obligations antedate the Board of Monitors’ 1958 re- 
quest for modification, the Monitors did not then assert that compliance with 
them was a condition precedent to a new convention and elections. 
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all their counterbalancing obligations may fairly be de- 
manded of them. 


But the decree made no ‘‘concession’’ to the Union’s 
membership which could warrant depriving them of their 
right to democratic self-determination by majority rule for 
any period longer than necessary to assure their ability 
to exercise it. If defendant Hoffa and other General of- 
ficers of the Teamsters had not been permitted to be in 
office, the officers elected in 1952 would have remained. 
Even if it could be said that allowing the officers elected 
in 1957 rather than those elected in 1952 to be in office was 
a concession to the membership in return for which they 
bargained away for up to five years their right to self- 
determination, or made its exercise contingent on compli- 
ance by the new officers with their non-election obligations, 
such a concession could not now be enforced against them. 
Cf. Local 1976, Etc. v. NIRB, 1958, 357 U.S. 93, 105; and 
eases cited supra. 


To hold that violations by the defendant officers of their 
personal, non-electoral obligations warrant delaying exer- 
cise by the membership of its democratic right is to impose 
a sanction on the innocent for wrongs of the guilty. And 
that may not be done. Sanctions which entail forfeiture 
of rights of union members may not be invoked to punish 
misconduct by their officers. Leedom v. International 
Union of M., M. & S. Wkrs., 1956, 352 U.S. 145, 151: 
Farmer v. United Electrical, Radio & Machine Workers of 
America, 93 U.S. App. D.C. 178, 181, 211 F. 2d 36, 39, cert. 
denied, 1954, 347 U.S. 943. In reading a decree no less than 
a statute it is inappropriate to invoke a ‘‘sanction which 
in practical effect would run against the members of the 
Union.’? Leedom v. International Union of M., M. & 8S. 
Wkrs., supra. 


It is for the foregoing reasons, we believe, that this Court 
limited the propriety of postponement of the election date 
for non-compliance by defendants to such of their obliga- 
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tions as are relevant to free and fair elections. But whether 
the opinion is to be read as so limited or not, we think it 
clear that such a limitation must be made where new elec- 
tions and a convention are requested by non-officer mem- 
bers, rather than by defendant officers who are charged 
with violating their obligations under the decree. 


This Court vested not only in the Monitors, but in the 
defendants and the plaintiffs as well, power to recommend 
when a new convention and elections should be held. 269 
F. 2d, at 524. Since the nominal plaintiffs’ views and those 
of appellants on this issue are in conflict, appellants must 
be allowed to intervene to request a prompt election and 
convention and to litigate this issue which can be properly 
raised and litigated only by non-officer members. 


3. Whether ouster of an elective officer is a permissible sanction for 

violation of his obligations under the decree. 

The nominal plaintiffs and the Board of Monitors con- 
tend that because Hoffa holds office only ‘“provisionally’’ 
the Court is empowered to oust him if it finds that he has 
failed to comply with his obligations under the decree. 
In terms, the decree may be ambiguous as to this. On 
the one hand it may be argued that ‘‘provisional”’ implies 
subject to ouster by the Court for non-compliance with 
substantive obligations. On the other hand ‘‘provisional”’ 
may imply subject to termination at any time prior to 
expiration of the normal five year term by the calling of 
@ convention and a new election, and, in addition, subject 
to substantial obligations enforceable through contempt 
sanctions. Under the latter interpretation the Court would 
lack power to oust an officer for violation of the deeree. 
It is appellants’ position that ‘provisionally’? must be 
construed as denying to the Court the power to oust an 
elective officer for non-compliance because a contrary con- 
struction would (a) involve exercise by the Court of a pre- 
rogative which Congress denied to courts and administra- 
tive agencies and reserved exclusively to union members 
and (b) override membership rights and prerogatives 
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embodied in the Teamsters’ Constitution, which the Court 
is bound to observe, not defeat. 
(a) Congress denied to courts power to oust union officers. 


Assertion of power to oust an elective officer by judicial 
edict conflicts with Congress’ policy, expressed in the Labor 
Management Reporting and Disclosure Act of 1959 (the 
Landrum-Griffin Act), of reserving to the membership alone 
power to decide whether officers ‘‘guilty of serious miscon- 
duct’? should be removed (Act, Section 401(h), 29 U.S.C. 
§481(h)), and of allowing even those who have usurped 
office through rigged elections to remain unless and until 
removed by a vote of the membership. (Act, Section 
402(b), 29 U.S.C. §482(b)). The rationale for so re- 
stricting the power of Government to deal with malefac- 
tors, as Secretary Mitchell put it is (Hearings on H.R. 
3540 and related bills before the Joint Subcommittee on 
Labor-Management Reform Legislation of the House Com- 
mittee on Education and Labor, 86th Cong., 1st Sess., pp. 
7-8) ‘‘to leave as much as possible to the responsibility to 
improve their own organizations which informed union 
members may be expected to exercise when they have access 
to the necessary information and the right by secret vote 
to select and remove the officers whom they entrust with 
administration of their organization.’’ See also, 105 Cong. 
Ree. 16635, 6316, 5810 (Daily pagination). And the Sen- 
ate Committee made it clear that it was better that usurpers 
remain in office pending the conduct of a removal election 
than that they be ousted by governmental officials. ‘‘It 
would be intolerable for the government to appoint out- 
siders to act as receivers.’? S. Rep. No. 187, 86th Cong., 
1st Sess., 22. 


The nominal plaintiffs and the Board of Monitors both 
contend that this clear-cut expression of Congressional 
policy is inapplicable here, citing Section 103 which pro- 
vides : 

Nothing contained im this title shall limit the rights 
and remedies of any member of a labor organization 
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under any State or Federal law or before any court 
or other tribunal, or under the constitution and by- 
laws of any labor organization. (Emphasis supplied.) 


But that Section obviously involves a different Title, not 
Title IV dealing with elections and removals, and thus 
has nothing to do with this case. A general provision in 
another Title hardly outweighs the specific prescription in 
Title IV. 


In any event, to say that the ‘“‘right’’ of the nominal 
plaintiffs under this decree includes a right to substitute 
their judgment or the judgment of the Board of Monitors 
or the judgment of a court for that of the majority of mem- 
bers as to whether Hoffa should be removed is to beg the 
very question at issue. It is in determining that question 
that the expression of Congressional policy in Section 401 
and 402 is applicable and decisive. Adoption by Congress 
of the principle that union officers once ‘‘elected’’, should 
be removable only at the will of the Union’s membership 
and not by the will of administrative agencies or courts is 
a judgment which carries ‘‘inescapable implication of ex- 
clusiveness.’’? Guss v. Utah Labor Relations Board, 1957, 
353 U.S. 1, 11-12. Indeed, in Section 403 Congress ex- 
pressly provided that its judgment with respect to post- 
election remedies ‘‘shall be exclusive.’? When that pro- 
vision is contrasted with the preceding sentence, in which 
‘‘existing rights and remedies to enforce the constitution 
and by-laws of a labor organization with respect to elec- 
tions prior to the conduct thereof,’’ are explicitly reserved, 
it becomes even more plain that Congress meant without 
exception to bar courts or administrative agencies, state 
or federal, from removing without a vote of the member- 
ship an ‘‘elective’’ officer who may have usurped elective 
office or have been guilty of misconduct therein. 


Congress having adopted this policy, the courts are bound 
to give effect to it in construing and applying this consent 
decree. Hallowell v. Commons, 1916, 239 U.S. 506, 508-509, 
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for example, was an Indian’s land claim suit. After it 
was filed Congress passed an Act providing that such 
issues should be resolved by the Secretary of the Interior. 
In affirming dismissal of the suit the Supreme Court said 
that the Congressional enactment ‘‘evinces a change of 
policy, and an opinion that the rights of the Indians can be 
better preserved by the quasi-paternal supervision of the 
general head of Indian affairs. The consideration applies 
with the same force to all cases, and was embodied in a 
statute that no doubt was intended to apply to all, so far 
as construction is concerned. There is equally little doubt 
as to the power of Congress to pass the act, so construed. 
We presume that no one would question it if the suit had 
not been begun.”’ 


Smallwood v. Gallardo, 1927, 275 U.S. 56, is another 
illustration of this principle. This was a tax suit filed in 
the U. S. District Court for Puerto Rico, which had been 
decided at both the District Court and the Court of Appeals 
levels, when Congress passed an Act to the effect ‘‘That 
no suit for the purpose of restraining the assessment or col- 
lection of any tax imposed by the laws of Puerto Rico shall 
be maintained in the District Court of the United States 
for Puerto Rico.’’? Thereafter, the Supreme Court dis- 
missed the case for want of jurisdiction because of the 
new statute. The Court, yer Mr. Justice Holmes, held that 
“To apply the statute to present suits is not to give it 
retrospective effect but to take it literally and to carry out 
the policy that it embodies of preventing the island from 
having its revenues held up by injunction; a policy no less 
applicable to these suits than to those begun at a later 
day, and a general policy of our law. * * * So interpreted 
the act as little interferes with existing rights of the peti- 
tioners as it does with those of future litigants. There is 
no vested right to an injunction against collecting illegal 
taxes and bringing these bills did not create one.’? 275 
U.S., at 61. 
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If the policy of a subsequent enactment must be given ef- 
fect even where to do so requires vacation of an outstanding 
injunction, see United States v. Swift & Co., 1932, 286 U. S. 
106, 114-115; Santa Rita Oil Co. v. State Board of 
Equalization, 112 Mont. 359, 368, 369, 116 P. 2d 1012, 1017; 
Material Service Corp. v. Hollingsworth, 415 Tll. 284, 112 
N.E. 2d 703; Johnson & Johnson v. Weissbard, 11 N.J. 552, 
95 A. 2d 403, a fortcort must such a policy be considered 
and given effect in construing and applying an outstanding 
decree. 


(b) The decree must be administered and enforced in 
conformity with and not in derogation of member- 
ship rights under the Teamsters’ Constitution 


The membership has a basic and vital interest in assuring 
that their Constitution, in either its 1952 or 1957 version, 
be observed, and that rights vested in them by it not be 
overridden in administration and enforcement of the de- 
cree. The complaint so recognized. It prayed that the 
masters or receivers for whose appointment it asked be 
confined to ‘‘lawful application of said Constitution without 
any attempt at imposing on any member or subordinate 
body of the International Organization the judgment or 
preferences of said * * * receivers * * * or masters * * *.”’ 
The decree recognizes and undertakes to protect that 
interest. Thus, paragraph 3 limits the monitorship to en- 
forcement and protection of membership rights ‘‘as guar- 
anteed by the provisions of the International Constitu- 
tion.”? Paragraph 4 provides that the model code of by- 
laws which the monitors are to draft must be ‘‘not incon- 
sistent with the International Constitution.’? Paragraph 
9 provides that the call for convention and election of dele- 
gates to the future convention shall be in accordance and 
compliance with the International Constitution. The intro- 
duction provides that officers shall be elected ‘‘in accord- 
ance with the provisions of the International Constitution.”’ 
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Assertion of power by the Board of Monitors or the court 
to oust Hoffa or any other elective officer if it finds him 
guilty of misconduct necessarily involves overriding mem- 
bership rights and prerogatives guaranteed by the Consti- 
tution. Counsel for the plaintiffs so admitted in the court 
below. (Tr. of proceedings before Judge Letts on May 2, 
1960, p. 52). Thus, under both the 1952 and the 1957 version 
of the Constitution, the membership through their elected 
delegates in convention is given the right to entertain 
appeals by ‘‘elective officers of the International Union”’ 
from disciplinary action against them. Art. XVIII, Section 
2(a), 3(d). Whether the incumbent officers were rightfully 
elected or not, it is plain that their positions are “<elective’’ 
within the meaning of the Constitution. Indeed, they could 
not have been allowed to be in office had they not been 
“elected”? by delegates at a convention. Consequently, to 
impose upon them a disciplinary measure which involves 
denying them union office without allowing the membership 
in convention to decide by majority rule whether that disci- 


pline should be imposed is to deny to the members a 
prerogative which the Constitution expressly reserves. 


This is not to say, of course, that the court may not, 
without reference to the membership, impose on elective 
officers appropriate contempt sanctions which do not in- 
volve removal from elective office. If non-compliance by 
them with any of their obligations results in frustration of 
the objects of the decree, as the nominal plaintiffs and the 
Board of Monitors assert it does, the court may be required 
to ‘‘consider what would be a proper formulation of a rule 
of law governing liability in contempt for frustration of a 
decree.?? NLRB v. Deena Artware, Inc., 1960, 80 S.Ct. 441, 
443, It is to say, however, that a sanction which affects an 
elective officer’s tenure may not be deemed appropriate, 
because its imposition would invade a membership preroga- 
tive. Another aspect of the holding in Hull v. Florida, 1945 
325 U. S. 538, 543-544, is here in point. There the Supreme 
Court held that although a state was clearly entitled to 
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require a union to file reports, and to punish it for non- 
compliance, the state could not invoke as a sanction denial 
of permission to the union to function within its borders, 
for the right to function was conferred upon the union by 
a superior source. So here, while the Court is entitled to 
hold defendant officers to their bargain, to punish non- 
compliance, and to impose appropriate sanctions to compel 
them to comply, it cannot as a punitive or remedial sanction 
infringe rights established by the Union Constitution. 
Those rights do not stem from the Court, and they are not 
within the Court’s power rightfully to withhold or override. 


4. What is necessary to assure “new elections in accord with 
membership rights under the Teamsters’ Constitution”. 

This Court stated in June, 1959, that the initial one year 
cooling-off period contemplated change which ‘‘would lead 
toward new and valid elections.’? 269 F. 2d, at 523. Taking 
note of the Monitors’ statement that ‘‘the proposed conven- 
tion should be held only after modern auditing and report- 
ing procedures had been established’? (269 F. 2d, at 522), 


it held that the one year period could be extended if the 
necessary changes had not yet been made. 


What changes were necessary, when conditions would be 
“ripe for a new convention and election,’’ were questions 
which this Court did not decide. It left them to the District 
Court, initially, to decide in the light of future events. And 
it specifically vested in the plaintiffs, along with the de- 
fendants and the Monitors, the right to make recommenda- 
tions on these issues. 


The Board of Monitors and the nominal plaintiffs, on the 
record, have stated flatly that no fair and free election and 
convention can be held as long as Hoffa and others remain 
in office. Appendix A, pp. 51-52, 55-56, infra. There is reason 
to believe, however, that what they mean by that statement 
is not that the union’s membership cannot be guaranteed 
freedom to express their choice while Hoffa is in office, but 
rather that the choice they fear the members will make is 
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not acceptable to the nominal plaintiffs and the Board of 
Monitors. Under these circumstances it is imperative that 
the questions left open by this Court be subjected to ‘‘liti- 
gating elucidation”. International Ass’n of Machinists v. 
Gonzales, 1958, 356 U. S. 617, 619. 


Those questions were not, nor could they have been, left 
to the ‘‘unbridled diseretion’’ of the District Court. Kent 
v. Dulles, 1958, 357 U. S. 116, 129. They must be decided 
on the basis of standards ‘‘adequate to pass scrutiny by 
the accepted tests’. Kent v. Dulles, supra. Appellants 
are entitled to know whether such standards have been 
adopted by the Court below and, if so, how, and the sources 
from which they were derived. If no standards have been 
fixed, appellants are entitled to a hearing for the purpose 
of fixing them. Appellants are entitled to have the stand- 
ards fixed, and the questions answered, on the basis of open 
hearings, and on that basis alone. 


As Mr. Justice Frankfurter’s concurring opinion in Joint 
Anti-Fascist Refugee Committee v. McGrath, 1951, 341 U.S. 
123, 161-174, teaches, the very essence of due process is 
that judicial conclusions on disputed questions may be 
reached only after, and on the basis of, open hearings in 
which all parties in interest are afforded opportunity to 
participate. That requirement is vital because (341 U.S. at 
171-172): 


Man being what he is cannot safely be trusted with 
complete immunity from outward responsibility in de- 
priving others of their rights. At least such is the 
conviction underlying our Bill of Rights. That a con- 
clusion satisfies one’s private conscience does not attest 
its reliability. The validity and moral authority of a 
conclusion largely depend on the mode by which it was 
reached. Secrecy is not congenial to truth-seeking and 
selfrighteousness gives too slender an assurance of 
rightness. No better instrument has been devised for 
arriving at truth than to give a person in jeopardy of 
serious loss notice of the case against him and oppor- 
tunity to meet it. Nor has a better way been found for 
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generating the feeling, so important to a popular gov- 
oe that justice has been done. (Emphasis sup- 
plied.) 


Under our system, a hearing can be denied where there 
is no genuine issue, but only then. Fay v. Douds, 2 Cir., 
172 F. 2d 720, 725. It can hardly be suggested that there is 
no genuine issue, for example, as to whether ‘chouseclean- 
ing’’ is necessary to assure freedom of democratic expres- 
sion to the membership, who is responsible for non- 
performance of the conditions precedent to a new election 
and convention specified by the Monitors in September, 
1958, and what steps should be taken by the Court, if any, 
to expedite their completion. To permit these matters to 
remain unlitigated, or allow them to be decided without 
standards specified in advance, on the basis of assertions, 
statements, opinions or preconceptions untested in the 
crucible of trial, offends due process, ‘perhaps the most 
majestic concept in our whole constitutional system.’’ 341 
U.S., at 174. Applicable here is the observation (341 U.S., 
at 170): 


The heart of the matter is that democracy implies 
respect for the elementary rights of men, however 
suspect or unworthy; @ democratic government must 
therefore practice fairness; and fairness can rarely be 
obtained by secret-one-sided determination of facts 
decisive of rights. 


This admonition is to ‘‘be particularly heeded at times of 
agitation and anxiety, when fear and suspicion impregnate 
the air we breathe.”? 341 U.S., at 171. So should it be par- 
ticularly heeded here, where animus against widely pub- 
licized alleged ‘‘gangsterism’’ and “‘eorruption’’ may lead, 
albeit unwittingly, to conclusions critically affecting mem- 
bership rights which, at a hearing, may be shown to be 
based on prejudice rather than rational support. 


Moreover, after June, 1959, when this Court affirmed 
modification of the decree on the theory that ‘‘reasonable 
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assurance’? was then lacking that a new convention and 
election would reflect a ‘‘truly democratic expression of the 
views of the membership,’’ Congress dramatically supplied 
such assurance. In Section 610 of the Labor-Management 
Reporting and Disclosure Act of 1959, Congress made it a 
criminal offense after September, 1959, for any person 
‘through the use of force or violence, or threat of the use 
of force or violence, to restrain, coerce, or intimidate any 
member of a labor organization for the purpose of interfer- 
ing with or preventing the exercise of any right to which 
he is entitled under the provisions of this Act.’’? Those 
rights specifically include, of course, the electoral rights 
enumerated in paragraph 3 of the decree. Congress also 
enacted other provisions for the very purpose of assuring 
that union elections and conventions can and will be here- 
after held in such atmosphere and under such safeguards 
as will insure free and fair expression of the will of the 
membership. See, ¢.9., Sections 101, 401, 402, 501. Sig- 
nificantly, in November and December, 1959, secret ballot 
elections were conducted in the local unions and local 
officers were freely and fairly elected by members of the 
International in proceedings subject to Monitor review. 
This change of circumstances alone makes it appropriate 
and necessary to consider and decide at the present time the 
questions left open by this Court. Cf. State Farm Mut. 
Automobile Ins. Co. v- Duel, 1945, 324 U.S. 154, 161, and 
cases cited. 


With all of the foregoing, the nominal plaintiffs and the 
Board of Monitors necessarily disagree. 


suf 


REPRESENTATION OF APPELLANTS’ INTEREST IS AND MAY BE 
INADEQUATE 


If appellants’ interests described above in expeditious 
and proper administration of the consent decree are 
litigable, as we have shown they are, then it would seem 
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beyond dispute that those interests are not adequately 
represented. 


A. Appellants’ interests are not represented by the nominal 
plaintiffs. 

There is a conflict of interest and of view between the 
nominal plaintiffs and their Board of Monitor allies on the 
one hand, and appellants on the others, as to: (1) the timing 
of a new convention and election; (2) the things which are 
necessary at this time to assure a free and fair election; 
(3) whether the decree empowers the Monitors or the 
courts to override rights or privileges guaranteed to mem- 
bers by federal statute and the Teamsters’ Constitution; 
(4) whether the decree empowers the plaintiffs, the Moni- 
tors or the courts to impose on the majority of union mem- 
bers minority rule. 


Appellants are entitled to have their interests repre- 
sented by a party plaintiff, a member of the class to which 
appellants belong. 3 Moore’s Federal Practice (2d Ed.), 


p. 3419. Plainly, the nominal plaintiffs cannot and will not 
represent appellants’ interests in these matters; they op- 
pose and seek to defeat them. Cf. Hansberry v. Lee, 1940, 
311 U.S. 32. Among the present plaintiffs representation 
of appellants’ interests is non-existent. 


B. Appellants’ interests are not and cannot be represented by the 
defendants. 

Nor can it be argued that appellants interests are or may 
be represented by the defendants. This argument, urged 
below by counsel for the nominal plaintiffs, was likewise 
urged in opposition to the motion to intervene in Distinti v. 
Cunningham, 272 F. 2d 528. This Court there did not adopt 
the argument that members of the class which the nominal 
plaintiffs claim and purport to represent may be deemed to 
be represented by the defendants. The reason is clear. In 
Textile Workers Union of America v. Allendale Co., 96 U.S. 
App. D.C. 401, 404, 226 F. 2d 765, 768, this Court had re- 
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jected the contention that an application for leave to inter- 
vene may be denied because the “‘general position’? which 
the applicants assert is already espoused by a party who is 
not their legal representative in the action.® Said the 
Court: 


The right of the appellants to intervene is not affected 
by the fact that the general position they assert is 
already represented by the Secretary of Labor * * * 
Even if the Secretary espoused the appellants’ in- 
terests with greater heart, it would not necessarily 
preclude their appearance to plead for themselves. 


In the instant case it is even more patent than in Distinti 
that an argument that members of the plaintiff class may 
be deemed to be represented by the defendants must be 
rejected. The self-assumed role of the nominal plaintiffs in 
this action is to represent all members of the International 
and its subordinate bodies, as individuals. Their duty is 
fairly and adequately to represent the interests of all such 
members, insofar as their rights and interests are involved 
in the litigation. If a conflict of interest appears or de- 
velops between the plaintiffs and other members of the 
class with respect to rights, powers, aims or objectives of 
the membership vis-a-vis the litigation, the solution is not 
to ignore that conflict or seek to submerge it in the entirely 
different conflict between the entire class of plaintiffs on 
the one hand and the defendants on the other, but to follow 
the path of due process and Rule 24(a) (2), z.e., allow those 
members who are inadequately represented by the present 
plaintiff-members upon application to represent them- 
selves. For the contention to succeed that the interests of 
the appellants are represented by the defendants rather 
than the nominal plaintiffs, it is necessary to hold that the 
nominal plaintiffs, contrary to the allegations in their 


5It may be noted that, in granting intervention, this Court expressly left 
to one side ‘‘the question of whether appellants’ intervention constitutes ade- 
quate representation of the interests of additional parties who might wish to 
appear hereafter.’’ 226 F, 2d at 768, n. 10, 96 U.S. App. D.C. at 404, n. 10. 
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complaint and contrary to the holding of this Court, did 
not represent all the non-officer members of the Interna- 
tional, but rather represented only a fragment of that class. 
We submit that it is too late now so to hold; to do so would 
undermine the whole basis for the proceeding to date. 


Hansberry v. Lee, 1940, 311 U.S. 32, 45-46, is quite in 
point. There the Court was concerned with the argument, 
post hoc, whether, if the parties in the Hansberry case had 
not been represented by the plaintiff class in the earlier 
action of Burke v. Kleiman, 277 Tl. App. 519, they must be 
deemed to have been represented in that action by the de- 
fendants. The Court said: 


They did not designate the defendants in the suit as 
a class or seek any injunction or other relief against 
others than the named defendants, and the decree 
which was entered did not purport to bind others. In 
seeking to enforce the agreement the plaintiffs in that 
suit were not representing the petitioners here whose 
substantial interest is in resisting performance. The 
defendants in the first suit were not treated by the 
pleadings or decree as representing others or as fore- 
closing by their defense the rights of others; and, even 
though nominal defendants, it does not appear that 
their interest in defeating the contract outweighed 
their interest in establishing its validity. For a court 
in this situation to ascribe either to the plaintiffs or 
defendants the performance of such functions on behalf 
of petitioners here, is to attribute to them a power that 
it cannot be said that they had assumed to exercise, 
and a responsibility which, in view of their dual in- 
terests it does not appear that they could rightly dis- 
charge. (Emphasis supplied.) 


As in Hamsberry, the defendants in this case were not 
treated by the pleadings or the decree as representing the 
interests of the individual members in exercising their 
democratic rights under the Teamsters’ Constitution. That 
was the task assumed by the plaintiffs in the amended com- 
plaint, and it remains their task and function under the 
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decree. To hold otherwise would mean that the same 
parties were on both sides of the case at the same time; 
thereby destroying the adversity of interest essential to a 
case or controversy. 


Furthermore, while it is true that the defendants are 
enjoined by the decree to protect, respect and effectuate the 
constitutional rights of the members, they are unable, if 
willing, effectively to guard the membership against frus- 
tration of their decree-guaranteed rights at the instance of 
the plaintiffs, the Board of Monitors or the courts. The 
reason is that the defendants are subject under the decree 
to legal obligations. This Court held that because defend- 
ants benefited from the consent decree, they would not be 
heard to protest amendment made necessary by their fail- 
ure to comply with obligations they had voluntarily 
assumed. 269 F. 2d, at 523-524. The nominal plaintiffs and 
the Board of Monitors contend that defendants are now in 
violation of their decree-imposed obligations. Indeed, on 
the basis of the latter claim ouster and disqualification of 
defendant Hoffa is sought. Under these circumstances if 
defendant officers were to charge that the plaintiffs or the 
Board of Monitors are failing to protect or are frustrating 
the rights of the membership, they would be met by a 
‘¢elean hands’’ defense. 


Manifestly, no such defense can be pleaded against appel- 
lants. They are not charged with having violated any mem- 
ber’s constitutional rights. Without passing on the merits of 
a clean hands defense when employed to deprive innocent 
union members of their rights (cf. Kaufman v. Societe 
Internationale, 1956, 343 U.S. 156, 159-160), it is plain that 
such a defense cannot be suggested where vindication of the 
rights of the members is claimed by the members them- 
selves. 
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C. Appellants’ interests are not and cannot be regarded as 
being adequately represented by the Court or by the 
Board of Monitors. 


Nor can it be suggested that the appellants’ rights and 
interests are adequately represented by the Court or by the 
Board of Monitors. It is settled law that a court cannot 
take upon itself the duty or the right of representing a 
party to a proceeding before it. Thomas v. Hunter, 10 Cir., 
153 F. 2d 834, 839-840. To the extent that a party is entitled 
to representation at all, he is ‘‘entitled to the benefit of 
counsel who will devote his undivided energies solely and 
exclusively to the performance of these functions’’ in the 
interest of his client. Ibid. 


In creating the Board of Monitors under the consent 
decree, the parties and the district court sought to solve 
the problem of its administration by using ‘‘masters in 
equity’’ to ‘‘assist the court and the parties in carrying out 
the decree.’? English v. Cunningham, 269 F. 2d 517, 521. 
Judge Fahy pointed out that the designation ‘‘Monitors’’ 


for ‘‘masters in equity’? was of no legal significance and 
that the district court ‘‘could use a board of this character 
to assist in bringing the litigation to a solution consistently 
with the rights and duties of the parties.’’ Ibid. In Webster 
Eisenlohr v. Kalodner, 3 Cir., 145 F. 2d 316, cert. den., 1945, 
325 U.S. 867, Judge Goodrich pointed out: 


The master operates as an arm of the court. Surely he 
has no wider scope of authority than the court itself. 
Id., at p. 319. 


In other words, the Board of Monitors ‘‘has the duties and 
obligations of a judicial officer,’’ In Re Gilbert, 1928, 276 
U.S. 6, 9. It ‘is an aide to the Court of [its] appointment. 
[It] is not the servant of the litigants, nor the servant of 
their attorneys.’’ Universal Oil Corp. v. Hall, 8 Cir., 76 F. 
2d 258, 264, cert. den., 1935, 296 U.S. 621, 663. Thus since it 
is clear that a court cannot take upon itself the duty or 
right of representing a party to a proceeding before it, or a 
quasi-party not before it, Thomas v. Hunter, 10 Cir., 153 
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F. 2d 834, 839-840; United States v. E. I. DuPont de 
Nemours & Co., D.C., Ill, 13 F-R.D. 98, 105; cf. Bileci v. 
United States, 87 U.S. App. D.C. 274, 283, 184 F. 2d 394, 
403; Crowe v. Di Manno, 1 Cir., 225 F. 2d 652, 659, it is 
equally clear that neither can the Board of Monitors. 


This Court has expressly recognized that the presence 
of the nominal parties and of the Board of Monitors does 
not foreclose intervention by members of the plaintiff class. 
If every interest of members of the plaintiff class was 
assured adequate representation this Court would hardly 
have made a point of the fact that under the consent decree 
‘No member of the class has been barred from access to 
the court.’”? Cunningham v. English, 269 F. 2d 539, 541. 
Moreover, this Court did not regard the Monitorship as 
superseding the need for independent representation of the 
interests of the parties. Thus, with respect to the crucial 
issue of determining when the time is ripe for a new con- 
vention and election and what need be done to pave the 
way, this Court gave not only the Board of Monitors, but 
the plaintiffs and the defendants also, the right to recom- 
mend. English v. Cunningham, 269 F. 2d, at 524. Since the 
nominal plaintiffs will not exercise that right in the inter- 
ests of appellants, appellants must be allowed to exercise 
it themselves. Moreover, the Board of Monitors has been 
denied standing as a party. English v. Cunningham, 269 F. 
94 517, 521, n. 9; 361 U.S. 897, 905. It would seem that only 
a party could be deemed a legal representative of quasi- 
parties like appellants. 


D. Even if the Board of Monitors were to be regarded as legal 
representatives of the members as a class, appellants would 
be entitled to intervene. 

Further, even if the Board of Monitors could be con- 
sidered appellants’ legal representative, appellants, under 
the circumstances present here, would have an absolute 
right to intervene and to represent themselves. They 
alleged, and on the present papers have demonstrated, that 
the Board has interests antagonistic to theirs; that it has 
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conspired with the nominal plaintiffs to defeat their rights 
as well as the rights of the majority of the plaintiff class; 
and that it is hostile to them. That one member of the 
Board may be in disagreement or may not have partici- 
pated is of no consequence, since the Board is empowered 
to act by majority rule. Tisa v. Potofsky, S.D.N.Y., 90 F. 
Supp. 175, 181. Under such circumstances, the law con- 
sistently recognizes the right of those whose legal repre- 
sentative is antagonistic to their interests to speak for 
themselves. 


In the context of intervention, the equity cases involving 
corporate reorganizations provide a close analogy. When a 
new group of bondholders seeks to intervene in a case 
where they are nominally represented by the indenture 
trustee, the considerations are parallel to those which 
would be involved if it were thought that the Board repre- 
sented the entire plaintiff class and appellants in particu- 
lar. Such intervention has been consistently approved 
whenever there was any possible conflict of interest. 


Where the same trustee was the representative of dif- 
ferent classes of bondholders (as the Board would be here 
of different classes of members in disagreement as to the 
proper priorities for returning this Union to the member- 
ship and on the proper interpretation and administration 
of the consent decree), intervention was granted ‘‘in view 
of the possible and probable conflicts that may arise. * * * 
[It is] neither profitable nor wise to forecast the contro- 
versies that may arise with respect to conflicting interests 
in this case. It is sufficient to say that each conflicting in- 
terest has a right to its day in court, and to be heard.”’ 
Farmers’ Loan & Trust Co. v. Northern Pac. R. Co., E. D. 
Wise., 66 Fed. 169, 177.6 On this principle the Court 
granted intervention for one representative of each class of 
bondholders. Id. at 178-179. The identical result was 

6 Accord in granting intervention on the basis of antagonistic interests: 
Central Trust Co. v. Chicago, B.I. § P.B. Co., 2 Cir., 218 Fed 336, 339; Ham- 


lin v. Toledo, St. L. § K. C. B. Co., 6 Cir., 78 Fed. 664; In re United Telephone 
& Electric Co., D. Del., 16 F. Supp. 1007. 
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reached in another case, Farmers’ Loan & Trust Co. v. 
Northern Pac. R. Co., 8. D.N. Y., 70 Fed. 423, involving the 
same reorganization: 


These several mortgages are necessarily conflicting, 
and it is manifestly impossible for the trustee to fairly 
represent both sides in the resulting controversies, 
except by assuming such a position of neutrality as 
would seriously affect the force with which such con- 
flicting interests are to be presented for the considera- 
tion of the court. 


Disagreement on the interpretation of the mortgage in- 
strument is another basis, obviously analogous to this case, 
which requires the granting of intervention. In Toler v. 
East Tennessee, V. é G- Ry. Co., E.D. Tenn., 67 Fed. 168, 
174, for example, the Court declared: 


This contention between the bondholders, as to their 
rights under the common trust, is one which the trustee 
cannot and ought not to undertake to represent. It is a 
contention inter se. The trustee cannot fairly repre- 
sent both parties, and should not undertake to rep- 
resent either. In such a ease it is proper that the 
cestuis que trustent, or a sufficient number of them, 
should be made parties. 


Likewise, allegations of fraud, of sacrificing the interests 
of the class supposed to be protected, require intervention, 
although the applicant for intervention is already nominally 
represented in the litigation. Bronson v. LaCrosse Railroad 
Co., 1863, 2 Wall. (69 U.S.) 288, 302-308; Guarantee Trust 
& Safe-Deposit Co. v. Duluth & W. R. Co., D. Minn., 70 Fed. 
803, 806; Webb. v. Vermont Central R. Co., D. Vt., 9 Fed. 
793. 


The extent to which each possibly separate or conflicting 
interest must be given independent representation is illus- 
trated by United States v. E. I. DuPont de Nemours € Co., 
E.D. IL, 13 F.B.D. 98. In this antitrust case, a number of 
defendants moved to be appointed guardians ad litem for 
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certain minor defendants who were their blood relatives. 
The Court denied the motion and appointed independent 
guardians for each different group of defendants. ‘‘ Because 
of the nature and scope of this litigation, the court is con- 
cerned that conflict in interests will develop and that ade- 
quate defense and the best interests of the minor defend- 
ants require that they have independent representation.’’ 
Id. at 105. 


The scholars are in agreement that an absolute right of 
intervention exists when there is antagonism of interest 
as discussed above. 


Inadequacy of representation is shown if there is proof 
of collusion between the representative and an oppos- 
ing party, if the representative has or represents some 
interest adverse to that of the petitioner, or fails be- 
cause of non-feasance in his duty of representation. 
The petitioners in these cases are usually unsecured 
creditors, stockholders, or bondholders, and, in a some- 
what different class of cases, taxpayers or ratepayers. 
The theory is that stockholders are represented by the 
directors and officers, bondholders by the trustees, and 
all creditors by the receiver. * * * Furthermore, in any 
contested reorganization, there will be conflicting 
groups in one class of bondholders. How can the 
trustee represent them all? To deny intervention is at 
variance with the idea that intervention will be per- 
mitted by a court in order to see that its processes will 
not be used to prejudice the rights of interested third 
persons.” 

The debtor, if it be retained in possession, or the 
trustee if one be appointed, is not the agent of 
any one group of claimants, but will have the duty of 
acting in a trust capacity for every class of creditors 
and stockholders. Such a divided allegiance would 
seem in itself, in most cases, to give an absolute right 
of intervention to each class of creditors and stock- 
holders, for due process of law should guarantee to 


74 Moore’s Federal Practice (2d Ed.) 38-9, 77; Moore and Levi, Federal 
Intervention: I: The Right to Intervene and Beorganizations, 45 Yale LJ. 
565, 591-2, 604 (1936). 
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interested non-parties an independent representation 
in the cause. At least one representative committee in 
each class should be allowed to intervene as of right to 
provide a separate, undivided protection for the special 
interests of that class.® 


The legal principles involving the right of a party nomi- 
nally represented to proceed independently of, or even 
against, his representative are identical in contexts other 
than intervention. Under the real party in interest rule, for 
example, the representative generally is the only one who 
may bring the cause of action, but ‘‘where such fiduciary 
is derelict in his duty * * * the beneficial owner obtains a 
right of action.’’ 3 Moore’s Federal Practice (2d Ed.) 
1365-6. An infant or incompetent may sue through a 
special representative ‘‘although he has a representative, 
such as a general guardian, if the general representative is 
unable or refuses to act, or his interests conflict with those 
of the person appointed.”? Id. at 1419. If a trustee ‘‘has an 
interest adverse to that of the beneficiary * * * the cestuis 
must be brought into the action. Another case of this sort 
is where the cestuis have conflicting interests.”’ Bogert on 
Trusts and Trustees (24 Ed., 1960) Sections 551 to 640, 
282-283. 


Indeed, beneficiaries have the right to sue to remove a 
trustee if the purposes of the trust are not being achieved 
or for any good cause. Boone v. Wachovia Bank d: Trust 
Co., 82 U.S. App. D.C. 317, 323, 163 F. 2d 809, 815; Bu- 
chanan v. National Savings & Trust Co., 79 U.S. App. D.C. 
278, 146 F. 2d 13, 15; and personal hostility and mistrust 
may be good cause. May v. May, 1897, 167 U.S. 310, 320- 
321; McDonald v. O’Donnell, 56 U.S. App. D.C. 31, 8 F. 2d 
792; Annotation, 63 A.L.R. 2d 523 (1959). A fortiori, bene- 
ficiaries have the right of intervention in a suit where the 
trustee is a party and the proper interpretation and ad- 
ministration of the basic instruments in issue. 


8 Finletter, The Law of Bankruptcy Reorganization, 604 (1939). 
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When, as here, the Board of Monitors is itself brought 
under attack, surely it cannot be said to represent its at- 
tackers so as to prevent them from proving their allega- 
tions and presenting their position. 


Il 
APPELLANTS’ APPLICATION WAS TIMELY 


Counsel for the nominal plaintiffs and the Board of 
Monitors contended, and the court below evidently con- 
cluded, that the motion to intervene was untimely solely 
because it came two years and five months after the com- 
plaint was filed, two years after the consent decree was 
entered and a year after it was modified by the District 
Court. But appellants are not attacking the complaint, the 
consent decree or the modification approved by this Court. 
They are attacking maladministration which came later. 


In August, 1959, When Mr. Justice Frankfurter denied 
defendants’ application for a stay, the Board of Monitors 
still had not taken the position that the decree authorized 
ouster of a provisional officer as a sanction for non-com- 
pliance with substantive obligations under the decree. The 
Sun Valley Interim Report was not filed in the court be- 
low until September, 1959. That same month the Labor- 
Management Reporting and Disclosure Act of 1959 was 
signed by the President. Even though the petition for 
certiorari was pending, the Board of Monitors did not 
advise the Supreme Court that in their view the decree 
authorized removal or disqualification from membership 
of an elective International officer. In his memorandum 
accompanying the denial of certiorari in November, 1959, 
referred to by this Court in its opinion of May 2, 1960, Mr. 
Justice Frankfurter noted that the question posed by the 
petition related only to the impact of the specific orders 
before the Court upon the ‘‘freedom of the power”’ of the 
Union’s officers. He observed that ‘‘expansion of the 
powers of the Board of Monitors”’ was not ‘‘involved in the 
decree of the Court of Appeals.’’ 80 S. Ct. 187, 188 Even 
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after the denial of certiorari the Board of Monitors did not 
openly assert that the decree empowered them to delay a 
new convention and new elections until they had ousted and 
disqualified Hoffa. Instead, they thwarted release of trus- 
teed locals, withheld recommendations for accounting 
changes, refrained from drafting model by-laws and made 
no recommendations for constitutional amendments in or- 
der to make it appear that non-fulfillment of the old con- 
ditions, not insistence on a new and unapproved one, was 
responsible for the delay. 


Thus, the course of maladministration of this decree, 
which violates membership rights thereunder and which 
impelled appellants to seek to intervene, did not even be- 
gin until after the date opposing counsel fix as terminal 
for timely intervention. Manifestly, the timeliness of in- 
tervention cannot necessarily be judged in relation to the 
period which has elapsed since filing of the complaint or 
entry of a decree, but only in relation to the posture of 
the issue toward which intervention is directed. Pellegrino 
v. Nesbit, 9 Cir., 203 F. 2d 463, 466; Wolpe v. Poretsky, 79 
U.S. App. D.C. 141, 143, 144 F. 2d 505, 508; Pyle-National 
Co. v. Amos, 7 Cir., 172 F. 2d 425, 428; American Brake 
Shoe & Foundry Co. v. Interborough Rapid Transit Co., 
S.D.N.Y., 3 F.R.D. 162; and cf., State Wholesale Grocers 
v. Great Atlantic and Pacific Tea Co., N.D. Ill, 24 F.R.D. 
510. 


In Distinti v. Cunningham, 272 F. 2d 528, a proposed in- 
tervention was held untimely because its sole purpose 
was to contend that the consent order was void ab initio 
and that its subsequent modification was unauthorized. 
Both of these issues had already been raised by one of the 
nominal plaintiffs, Cunningham, before the motion to in- 
tervene was filed, and this Court pointed out that when 
the motion to intervene was denied, Cunningham’s appeal 
from the modification order ‘‘had been perfected, argued 
on the merits and was under submission in this court.’’ 
Before Distinti’s appeal was decided by this Court, Cun- 
ningham’s had been denied. Cunningham v. English, 269 
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F. 2d 539. This Court held the motion to intervene un- 
timely when filed ‘‘in the circumstances we have outlined 
and considering its limited purpose,’’ and in view of ‘‘the 
events * * * which occurred later.”’ 


Denial of the motion to intervene at issue in Westenberg 
v. English, decided April 14, 1960, No. 15484, this Term, 
has equally little relevancy here. There the sole object of 
the proposed intervention was to challenge the right of 
Lawrence T. Smith and Martin F. O’Donoghue to serve 
as monitors. The same challenge was currently being 
made by Cunningham, one of the nominal plaintiffs. Cun- 
ningham v. O’Donoghue, __.. U.S. App. D.C. -...., -...... 

Since Westenberg and Cunningham were rep- 
resented by the same attorney, it would have been hard 
to avoid this Court’s conclusion that Westenberg ‘‘had 
failed to make the required showing with respect to alleged 
inadequacy of representation.’’ 


In sharp contrast, the issues which Dorsey, et al., raise 
in their complaint were raised for the first time in the 
litigation by them. They raised those issues as expediti- 
ously as circumstances permitted once they began to sus- 
pect that delay in calling a new convention and elections 
might be designed to prevent rather than to effectuate a 
free expression of the will of the membership. It was not 
until March 23, 1960, that the defendants filed motions in 
the court below to compel the Monitors to draft model by- 
laws and to propose constitutional amendments, not until 
March 29, that the defendants moved to enjoin the hear- 
ing on the Interim Report; and not until March 31, 1960, 
that the defendants moved for an order directing the 
calling of a new convention. If defendants’ raising of such 
issues was timely in March, 1960, a fortiort were Dorsey, 
et al. timely in raising them more than a month earlier. 


Under Rule 24(a) the test of timeliness turns on the pos- 
ture of the case when the application for intervention is 
made, not, normally, on later developments. We think it 
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clear that an application for intervention timely when filed 
cannot be rendered untimely by refusal of the court to 
which it is addressed to stay the proceeding pending de- 
cision on it or even to consider, entertain, or rule upon 
the motion to intervene until after other parties raise 
similar issues and the court rules on them, as Judge Letts 
did here. 


The importance of the right sought to be protected and 
the gravity of its abandonment argue strongly for hold- 
ing an application to intervene timely. In Pyle-National 
Co. v. Amos, 9 Cir., 172 F. 2d 425, for example, the in- 
tervenor appeared after judgment, alleging that settlement 
reached was inadequate to protect the corporate interests 
against the diversions of corporate funds and the gross 
mismanagement he was alleging. The District Court de- 
nied intervention, but it was reversed. The Court of Ap- 
peals held that (172 F. 2d, at 427, 428): 


“ * * when he appeared before the District Court 
with his petition to intervene containing such serious 
charges against the corporate directors as we have 
indicated, it seems that it would have been in order 
to at least have given him the opportunity of proving 
his charges by granting his petition to intervene. 
** * We think he acted with due diligence and in the 
face of such serious charges should have been per- 
mitted to intervene and at least have been given the 
opportunity of proof. Technicalities should not be 
invoked under such circumstances to defeat interven- 
tion. 


Similarly, when an intervenor appeared after judgment 
in order to attack the judgment as collusive and fraudu- 
lent, the holding was that ‘‘In this situation the court could 
not properly do otherwise than permit him to present his 
ease.’’? Cuthill v. Ortman-Miller Machine Company, 7 Cir., 
216 F. 2d 336, 338. 


Here, a fortiori, where appellants are seeking only to 
protect their interests in future interpretation and admin- 
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istration of the decree, in view of the seriousness of their 
charges and the importance of their interests the court 
‘*could not properly do otherwise than permit’’ them to 
present their case. 


CONCLUSION 
For the foregoing reasons, it is respectfully submitted 
that the judgment below should be reversed and appel- 
lants’ motion to intervene should be granted. 


Respectfully submitted, 


Hanry H. Crate, 
Wiley, Craig, Armbruster & Wilburn 
4 North Eighth Street 
St. Louis, Missouri 


Mozart G. Rarner 
1411 K Street, N.W. 
Washington, D. C. 


Wazren Woops, 
Wilson, Woods & Villalon 
1111 E Street, N.W. 
Washington, D. C. 


Attorneys for Appellants. 
May 25, 1960 
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APPENDIX A 
POST-FILING ADMISSIONS BEARING UPON APPELLANTS’ ALLEGATIONS 


1. Plaintiffs’ Monitor Lawrence T. Smith. 


On February 16, 1960, plaintiffs’ monitor Lawrence T. 
Smith addressed a letter to Godfrey P. Schmidt explaining 
the reasons for Smith’s refusal to sign a certain interim 
report which, according to Smith (letter, p. 6), had been 
prepared by Martin O’Donoghue, Chairman of the Board 
of Monitors, to ‘‘bolster the Sun Valley report.’? This 
letter is Exhibit A to the affidavit annexed to ‘‘Memoran- 
dum in Support of Summary Appeal from Order Denying 
Substitution of Counsel,’’ filed May 9, 1960, in Milone v. 
English, No. 15,713 in this Court. In it, Smith states (p. 
6): 

It has been my position with reference to the Interim 
Report under discussion and with reference to your 
charges that we must * * * proceed not only to oust 
Hoffa as Provisional General President, but also to 
deal with the question of his membership * * *. 


Again, at p. 3: 


It is obvious from your approach, in the charges you 
filed, that you recognize and agree with me that, if 
the charges are substantiated, nothing less than Hoffa’s 
expulsion from membership, so that he should be in- 
eligible to run for office at the next convention, would 
be adequate with reference to him * * * We can have 
no disagreement on this score. 


At p. 4, Smith says of the Sun Valley Interim Report: 


With reference to the relief requested, of course I 
could have no quarrel with so much of it as sought 
Hoffa’s ouster as Provisional General President upon 
proof of the facts. Quite frankly, I didn’t realize 
when I signed it that it went on to request the trial of 
the issue of his eligibility to membership before the 
General Executive Board. 
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Explaining why mere ouster of Hoffa would be insufficient 

to satisfy the plaintiffs, Smith states (pp. 45): 
If we are only successful in ousting Hoffa as Provi- 
sional General President without effectively dealing 
with his membership * * * we will only have provided 
for an interregnum under a Hoffa stooge and have 
left him * * * with an opportunity to go to the neat 
Convention and run for office. * * * So long as Hoffa’s 
membership is not affected * * * there would be no 
permanent advantage. (Emphasis supplied). 


2. The Plaintiffs, 


In the affidavit referred to immediately above the seven 
nominal plaintiffs who discharged Schmidt as plaintiffs’ 
counsel and support Smith as plaintiffs’ monitor state that 
at a meeting of all the plaintiffs, except Cunningham, on 
February 20, 1960, the letter of February 16 from Smith 
to Schmidt was read and (p. 2) ‘‘although no formal vote 
was taken the sense of the meeting was acceptance of the 
position taken by Mr. Smith as expressed in his said 
letter.”’ 


The seven nominal plaintiffs specifically state (p. 8): 
a ‘‘majority of the plaintiffs feel’’ that ‘‘no steps can be 
effective unless they can take away Hoffa’s membership’’ 
(Emphasis supplied). They describe themselves as: 


anxious to destroy the kind of trade unionism that 
Hoffa stands for, and he and his lieutenants must be 
driven from the ranks of labor and kept out as mem- 
bers and officers forever. 


3. Godfrey P. Schmidt. 

On February 16, 1960, Schmidt wrote a letter to Edward 
Bennett Williams concerning settlement of this case. The 
letter is Exhibit C to the affidavit above referred to. In 
it he said, inter alia: 

* * * The really critical issue which must be settled 
in some way before any other issues are even amend- 


53 


able [sic] to settlement is the removal or resignation 
and disqualification of James R. Hoffa * * *. 


On March 21, 1960, Schmidt wrote to nominal plaintiff 
Steve Milone (Exhibit B to the above mentioned affidavit, 
p. 2): 

All along, I have acted on the theory that I represent 
plaintiffs who share my view that Hoffa must be 


ousted if we are to hope realistically for the resolution 
of Rank and File grievances. 


On April 8, 1960, Schmidt’s deposition was taken. He 
Stated (Dep., p. 55) that ‘‘true and fair elections’’ could 
not be held ‘‘at this moment’’ because the members had 
not yet been ‘‘unshackled from the Hoffa machine.’’ He 
testified (Dep., p. 65) that no honest election could be held 
because ‘‘the 42 locals that participated recently in the 
Dorsey motion’? will prevent it. (Dep., pp. 74-75): 


The primary purpose of the consent decree was to 
effectuate a fair election. * * * the indispensable means 
for accomplishing that is to oust Mr. Hoffa * * *. 


He testified (Dep., p. 63) that workers voted against 
right-to-work laws as they did because they 


had been brain washed. That went all one way. I 
say when some day the workers wake to their re- 
sponsibility to maintain freedom in this country they 
will repudiate this as much as I do. 


He testified further that the court should impose a receiver- 
ship on the Union (Dep., p. 75): 


After all, the courts of equity don’t hesitate to put re- 
ceivers in charge of big business because of financial 
insolvency. I see no reason why they should hesitate 
to put a union into receivership for moral insolvency 
at the top level. 


He stated (Dep., p. 76) that ‘‘once Hoffa was out, it 
wouldn’t take more than 60 days’’ to arrange for new elec- 
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tions. He testified also (Dep., p. 85) : ‘‘The whole Dorsey 
intervention program is nothing but a delaying device for 
preventing Hoffa to be brought to justice.’’ 


4. Chairman of the Board of Monitors, Martin 
F. O'Donoghue. 

On April 6 and 8, 1960, a deposition was taken of Mr. 
O’Donoghte. He testified (Dep., p. 324) that as Chairman 
of the Board of Monitors he was asking that Hoffa be 
deprived of ‘‘his membership and * * * thrown out of 
the union and out of the officership * * *.’? At p. 87 the 
following colloquy appears: 


Q. Aren’t you also asking that Mr. Hoffa has his 
union book taken away so that the members could 
never vote for him? 


A. He ought to be expelled from the membership, 
definitely, in my opinion. 


Mr. O’Donoghnue testified that in his opinion compelling 
the defendants to respect the decree and carry out their 
substantive obligations under it was more important than 
allowing the members to choose their own officers, and 
that ascertainment of the will of the membership should 
not be allowed until ‘‘respect for that decree is carried 
out to the definite end.’’ (Dep., pp. 86-87, 88). Thus, at 
p. 86: 


Q. Do you think the people in the union, the 1,600,000 
members, or the majority of them, would want Mr. 
Hoffa to be their president? 

A. I don’t know anything about that. 

Q. Would you be satisfied to have an election and 
you count the ballots? 

A. * * * After the consent decree is carried out 
and its objects and purposes and these people who 
have violated this consent decree and have not carried 
out its obligations have been removed * * * and there 
is respect for this decree and [87] for democratic pro- 
cedure, then let there be an election and convention. 
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At p. 94: 


Q. * * * do you think the people of the union have 
a right to have Mr. Hoffa lead them if they want to, 
even though you say he isn’t fit to lead? 

A. Well, I have a job to do under the decree. I 
can’t answer that question. I wouldn’t answer it in 
that context at this time. 


Insofar as the cost to the union members of prolonging 
the monitorship is concerned he testified (Dep., p. 88): 


** * respect for this decree and respect for a Court’s 
order is more important to see that that is, [89] carried 
out and that public confidence can be had in a court 
decree and, no matter what the cost it shall be, that 
that respect for that decree is carried out to the defi- 
nite end. 


He testified further (Dept., p. 189) that Hoffa has ‘been 
playing cat and mouse with us. He’s been playing cat and 
mouse with this Court and with the Monitors ever since 
the decree went into effect; at least ever since I became 
Chairman;’’ that (Dep., p. 219) ‘‘there has been no lack 
of cooperation by the Monitors but we’re not going to be 
made fools out of * * *’’, and that in his opinion (Dep., 
p. 33) ‘‘in order to have the purpose of this decree real- 
ized, Mr. Hoffa has to be removed.”? 


He testified (Dep., p. 338) that Hoffa ‘‘is not fit to serve 
as Provisional General President. He does not have the 
fire in his belly to do good * * *;’’ and further (Dep., p. 
340) : 

You are not going to get any clean-up, and that is why 
this International Union will remain a force of evil 


in this country, in our social, economic and political 
life, as long as [Hoffa] remains there. 


He testified also that in his opinion (Dep., p. 27) ‘there 
will not be democratic elections as long as Mr. Hoffa re- 
mains General President;’’ and that (Dep., p. 62) ‘this 
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union will never have democracy until you get rid of Mr. 
Hoffa.’’ 


5. John Patrick Kennedy, Assistant to Monitor Smith. 


On April 23, 1960, a deposition was taken of John Pat- 
rick Kennedy, instigator of the nominal plaintiffs’ suit 
and later Smith’s assistant (Dep., pp. 2, 37). He testi- 
fied (Dep., pp. 63, 41) that Chairman O’Donoghue and Mr. 
Cassidy of the Monitors’ staff differed with Mr. Smith’s 
views concerning procedure to be followed by the Board of 
Monitors on the ground that Smith’s proposals embodied 
the danger that Hoffa would comply with the Monitors’ 
recommendations and ‘‘if Hoffa complies, then Hoffa gets 
off the hook and we ain’t got Hoffa.’’ 


He also stated that Chairman O’Donoghue had instructed 
the plaintiffs ‘‘not to have anything to do with the Inter- 
national’’ (Dep., p. 95), and not to accept or act on Hoffa’s 
offer to correct any valid complaints they might have (Dep., 
p. 96). ‘‘Mr. O’Donoghue told us we were not to have 


anything to do with Mr. Hoffa, that this stuff had to go 
through the Board of Monitors, and, as a matter of fact, 
Mr. O’Donoghue said this thing we straightened out made 
the Board of Monitors look like a bunch of monkeys.’ 


He confirmed (Dep., pp. 64-65, 68) that pressure had 
been brought to bear upon Smith to sign the proposed 
second interim report on the ground that ‘‘that’s the only 
way we could bury * * * Hoffa.’’ 


In a handwritten statement incorporated as part of Ex- 
hibit G to the Motion for Stay and Other Relief in Milone, 
et al. and Smith v. English, et al., No. 15,715, filed May 5, 
1960, Chester E. Decker, President of Local 770, states 
(p. 2) that he received a call on April 26, 1960, from Mar- 
tin O’Donoghue in which Mr. O’Donoghue ‘‘asked me to 
attend the meeting [of nominal plaintiffs] at Hobart Gales, 
and lend my support to McShane.’’ On the same day (p. 
1) Godfrey Schmidt asked Decker ‘‘to attend the meeting 
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and * * * get Hobart Gale to support * * *?? McShane. 
Decker states (p. 4) that at the meeting of nominal plain- 
tiffs held on April 26, in Gale’s home, ‘‘one of them, I 
believe it was McShane, said that unless he [McShane] 
got the support of one more man Hoffa would be able to 
get a ‘stay’ in the Court tomorrow.” 


RULES AND STATUTES RELIED ON 
APPENDIX B 
Federal Rules of Civil Proceduie, Rule 24, Intervention: 


(a) Intervention of Right. Upon timely application 
anyone shall be permitted to intervene in an action: 


* * * (2) when the representation of the applicant’s 
interest by existing parties is or may be inadequate 
and the applicant is or may be bound by a judgment in 
the action; * * * 


Labor-Management Reporting «nd Disclosure Act (Landrum- 
Griffin Act): 


Sec, 401. (a) Every national or international labor or- 
ganization, except a federation of national or inter- 
national labor organizations, shall elect its officers not 
less often than once every five years either by secret 
ballot among the members in good standing or at a 
convention of delegates chosen by secret ballot. 


(h) If the Secretary, upon application of any member 
of a local labor organization, finds after hearing in 
accordance with the Administrative Procedure Act that 
the constitution and bylaws of such labor organization 
do not provide an adequate procedure for the removal 
of an elected officer guilty of serious misconduct, such 
officer may be removed, for cause shown and after 
notice and hearing, by the members in good standing 
voting in a secret ballot conducted by the officers of 
such labor organization in accordance with its con- 
stitution and bylaws insofar as they are not inconsistent 
with the provisions of this title. 


(29 U.S.C. 481, 73 Stat. 257). 
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Sec. 482. (a) A member of a labor organization— 


(1) who has exhausted the remedies available under 
the constitution and bylaws of such organization and 
of any parent body, or 


(2) who has invoked such available remedies with- 
out obtaining a final decision within three calendar 
months after their invocation, 


may file a complaint with the Secretary within one 
calendar month thereafter alleging the violation of 
any provision of section 401 (including violation of 
the constitution and bylaws of the labor organization 
pertaining to the election and removal of officers). 


The challenged election shall be presumed valid pend- 
ing a final decision thereon (as hereinafter provided) 
and in the interim the affairs of the organization shall 
be conducted by the officers elected or in such other 
manner as its constitution and bylaws may provide. 


(b) The Secretary shall investigate such complaint 
and, if he finds probable cause to believe that a viola- 
tion of this title has occurred and has not been rem- 
edied, he shall, within sixty days after the filing of such 
complaint, bring a civil action against the labor 
organization as an entity in the district court of the 
United States in which such labor organization main- 
tains its principal office to set aside the invalid election, 
if any, and to direct the conduct of an election or hear- 
ing and vote upon the removal of officers under the 
supervision of the Secretary and in accordance with the 
provisions of this title and such rules and regulations 
as the Secretary may prescribe. The court shall have 
power to take such action as it deems proper to pre- 
serve the assets of the labor organization. 


(c) If, upon a preponderance of the evidence after a 
trial upon the merits, the court finds— 


(1) that an election has not been held within the time 
prescribed by section 401, or 


(2) that the violation of section 401 may have affected 
the outcome of an election, 
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the court shall declare the election, if any, to be void 
and direct the conduct of a new election under super- 
vision of the Secretary and, so far as lawful and 
practicable, in conformity with the constitution and 
bylaws of the labor organization. The Secretary shall 
promptly certify to the court the names of the persons 
elected, and the court shall thereupon enter a decree 
declaring such persons to be the officers of the labor 
organization. If the proceeding is for the removal of 
officers pursuant to subsection (h) of section 401, the 
Secretary shall certify the results of the vote and the 
court shall enter a decree declaring whether such 
persons have been removed as officers of the labor or- 
ganization. 


(d) An order directing an election, dismissing a com- 
plaint, or designating elected officers of a labor organi- 
zation shall be appealable in the same manner as the 
final judgment in a civil action, but an order directing 
an election shall not be stayed pending appeal. 

(29 U.S.C. 482, 73 Stat. 534). 


Sec. 483. No labor organization shall be required by 
law to conduct elections of officers with greater fre- 
quency or in a different form or manner than is re- 
quired by its own constitution or bylaws, except as 
otherwise provided by this title. Existing rights and 
remedies to enforce the constitution and bylaws of a 
labor organization with respect to elections prior to 
the conduct thereof shall not be affected by the provi- 
sions of this title. The remedy provided by this title 
for challenging an election already conducted shall be 
exclusive. 


(29 U.S.C. 483, 73 Stat. 534). 
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QUESTION PRESENTED 


Whether the District Court erred in denying Ap- 
pellants' Motions to Intervene under Federal Rule of 
Civil Procedure 24(a)(2), having found that the motions 
were not timely filed and that Appellants failed to show 


their interests are not adequately represented? 


COUNTERSTATEMENT OF THE CASE 
STATUTES, REGULATIONS OR RULES INVOLVED 
SUMMARY OF ARGUMENT 

ARGUMENT: 


I. The Motions for Intervention Were Not 
Timely Filed F : 
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COUNTERSTATEMENT OF THE CASE 


This brief is filed in behalf of six of the original parties-plaintiff 
(Steve Milone, Andrew Boggia, Frank Kennedy, Thomas Manning, John 
McManus and George Becker ) in opposition to the appeals of Edwin D. 
Dorsey, et al., and Harry Bath, et al., to intervene as additional parties- 
plaintiff in this litigation. Said six plaintiff-appellees are|opposed to 
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this intervention on the ground that it is untimely and that the interests 


of the would-be intervenors are presently being adequately represented. 


In view of the Court's familiarity with this litigation and in view of 
the fact that the Board of Monitors’ Statement of the Case will provide a 
detailed background, these Appellees rely upon the Statement of the Case 
as set forth in the brief of the Board of Monitors. 


STATUTES, REGULATIONS OR RULE INVOLVED 


Rule 24 of the Federal Rules of Civil Procedure in pertinent part 
reads as follows: 


"(a) Intervention of Right. Upon timely applica- 
tion anyone shall be permitted to intervene in an action: 
* * * (2) when the representation of the applicant's in- 
terest by existing parties is or may be inadequate and 
the applicant is or may be bound by a judgment in the 
action; * * *" 


SUMMARY OF ARGUMENT 


The District Court's holding that these applicants are not entitled 
to intervene as of right is a proper application of Rule 24(a)(2). The 
motions were untimely filed and Appellants' interests are adequately 
represented in the context of the Consent Order with its provision for a 
Board of Monitors. 


ARGUMENT 
I. 
THE MOTIONS FOR INTERVENTION WERE NOT TIMELY FILED 


Applicants for intervention contend that they are not attacking the 
Consent Order, entered January 30, 1958. They acknowledge, as they 
must, that if they were their application would be untimely. The plain 
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fact is, however, that in making the argument that the Court lacks 
jurisdiction to remove an officer for violation of the Order they do attack 
the Order itself. Only by virtue of this Order do the present incumbents 
hold their provisional offices; they had no right to office by|virtue of the 
Constitution. By denying to the Court that approved the provisional in- 
cumbency the power to enforce its Order applicants do seek to "set aside" 
the Consent Order and they ignore the impact of Distinti v. Cunningham, 
272 F. 24528. These officers were barred from taking office by an 
injunction pendente lite on the ground that they had rigged the 17th Con- 
vention, thereby depriving the membership of its constitutional right to 
duly elected officers. The suit was compromised by the Consent Order 
before defendant officers made any defense; the injunction having been 
dissolved so that they could take office under the Consent Order and so 
that a constitutional choice of delegates and convention could be arranged 
under the Board of Monitors. In contending that the Court |cannot enforce 
the Order by removal of a provisional officer for breach of it, they im- 
ply these are duly elected officers and that membership rights would be 
violated by their judicial removal upon proof of breach of the Order. 
They argue that these officers can be removed only by the membership 
itself (i.e., pursuant to constitutional procedures). This argument as- 
sumes that these officers' incumbency derives from the will of the mem- 
bership. But the assumption is incorrect: these officers hold their of- 
fice not as a result of action by the membership pursuant to the constitu- 
tion but only by virtue of the Consent Order. Indeed, the present consti- 
tution, having been amended by the rigged 17th Convention, is itself ef- 
fective only by virtue of the Consent Order. These provisional offices 
are caretaker offices subject to the obligations of the Consent Order and 
the supervision of the Court pending arrangements for a new election of 


delegates to a new convention which will adequately and cies aa 
embership 
rights were violated by the establishment of this caretaker government 


express the will of the membership. If it is alleged any 


the time to object is long since past - it was the time of the entry of the 
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Consent Order; the caretaker government having been established, it 
owes its life and the officers their office to the document that gave it 
birth: the Consent Order, not the Constitution. 


Moreover, applicants cannot seriously contend that they have only 
recently discovered that the claim has been advanced that a provisional 
officer can be removed for violation of the Order. The Plaintiffs ad- 
vanced the claim in September 1958 in connection with the Board of 
Monitors' Motion to Modify and Construe the Consent Order and it is ex- 
plicit in the Memorandum Opinion of the District Court dated December 
11, 1958 wherein the Court stated that the provisional offices are "subject 


to revocation." Cunningham v. English, 175 F. Supp, 764 (D.D.C. 1958). 


It may have been timely then on applicants’ part to allege they had dis- 
covered the assertion of this power in the Consent Order; if it was, they 
had their remedy by seeking to intervene then. They did not and they 
have not alleged that they have heretofore attempted in any other way to 
make their position known either to the Court, the Board of Monitors or 
the plaintiffs. 


In other words, applicants for intervention have raised no new is- 
sue. The power to remove an officer who violates the Consent Order 
was asserted long ago, was articulated by the District Court a year and 
a half ago and was'not specifically rejected by this Court; but even if it 
had been, it is toolate now for applicants to raise it as a new issue. It 
could not be a new issue in any case because the power has been inherent 
in the Order since its entry. These applicants cannot contend that they 
have only recently discovered the character of these offices or the nature 
of the obligations under which they are held or the manner of their ac- 
quisition and, even if they misunderstood the plain impact of the Consent 
Order as interpreted by the Courts, any such misunderstanding is un- 
warranted: they are bound in any case. In their anxiety to give the ap- 
pearance of timeliness, they claim to attack a recent "maladministration." 
Surely the Board of Monitors' attempt at enforcement of a power inherent 
in the Consent Order cannot be labeled 'tmaladministration,"' recent or 
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otherwise. They are really arguing that they had no objection to the 
Order so long as it was not enforced; its enforcement became "mal- 
administration." 


So far as the power of the Court to disqualify from membership is 
concerned, applicants construct their argument upon a misreading of the 
prayer for relief in the Interim Report of September 14, 1959. If it is 
granted, as applicants contend, that the question of membership must be 
settled in accordance with the provisional constitution because it is in- 
corporated by reference into the Consent Order, the only Interim Report 
filed by the Board of Monitors (September 14, 1959, the Sun Valley Report) 
requesting relief with reference to the question of a provisional officer's 
membership specifically requests the question be referred to the General 
Executive Board pursuant to the provisional constitution. | This is surely 
no recent "maladministration" violative of membership right under the 
Teamster Constitution. The simple fact is applicants have misread the 
prayer for relief in the Interim Report. 


II. 
APPLICANTS FOR INTERVENTION ARE 
ADEQUATELY REPRESENTED 
The applicants base their claim of inadequacy of representation by 
present plaintiffs on charges of (1) failure to reach a sufficiently early 
agreement on necessary pre-conditions for new elections; | (2) unreason- 


able delays in holding elections and a new convention and (3) improper 


curtailment of the freedom of members to choose their own officers, by 
seeking judicial removal and disqualification from membership of Provi- 
sional President Hoffa. 


Assuming, arguendo, the validity of the charges, applicants’ argu- 
ment ignores the special and unique character of the litigation in its 
present posture. When the parties agreed, about two and a half years 
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ago, to an interlocutory settlement of the case based upon the establish- 


ment of the monitorship, they in effect agreed to accept the monitorship 
system as an adequate representation of their interests in carrying out 
the agreed goals of the litigation as embodied in the provisions of the 
Consent Decree. Their present attack is, therefore, nothing more than 
an attack on that principle established by agreement. 


This same basic attack, under slightly different guises, has been 
made in the past and has been rejected by the Court. The representation 
of the interest of the plaintiff-class by the Monitors is, by definition as 
well as agreement, adequate within the contemplation of the rules. 


The cases relied upon by applicants are not apposite since they 
deal with conventional class suits. This litigation is sui generis and 
therefore can only be analyzed on its own special terms. 


The applicants are really arguing that plaintiffs’ designee on the 
Board of Monitors is an inadequate representative of the plaintiff-class 
because he has failed to accept and advocate a point of view now being 
advanced by some non-party members of the class. But this is a mis- 
conception of the true and proper role of plaintiffs' Monitor. He is not 
a mere conduit of every position that may be advanced at any time by 
any member or group of members of the class. His designation by the 
plaintiffs constitutes him, by that very act, the adequate representative 
of their interests.' Thereafter, the remedy for his failure properly to 
discharge his duties to the plaintiff-class under the Consent Decree is 
not an attempt to intervene as party-plaintiff but an appropriate motion 
for his removal. The opportunity for such motion may soon present it- 
self in the event of further proceedings in the Court below looking toward 
Monitor Smith's ouster. 


In any event, the opportunity is always available to any member or 
group of members of the class to present their views directly to plain- 
tiffs' designee on the Board of Monitors. Intervention is neither neces- 
sary nor appropriate for that purpose. 
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Moreover, insofar as the substance of charges (1) and (2) are 
concerned - even assuming their validity - applicants have not advanced 
any reason to support the notion that the intervention will expedite the ef- 
fectuation of the goals of the Consent Decree. Indeed, the multiplica- 
tion of parties-plaintiff could only serve the interest of additional delay. 
As aptly noted in the opposition papers filed by the Board of Monitors in 
the Court below: 

"Additional parties always take additional time. 

Even if they have no witnesses of their own, they are 


the source of additional questions, objections, briefs, 
arguments, motions and the like which tend to make 


the proceeding a Donnybrook Fair."" First Congrega- 
tional Church and Society v. Evangelical and Reformed 
Church, 21 F.R.D. 325, 327-28 (S.D. N.Y. 1958) 


The third, and really the basic, point of applicants' |claim for in- 
tervention is that the Landrum-Griffin bill (S. 1555), has|reserved to 
the rank and file exclusive control over choice of their officers and 
therefor extinguished the jurisdiction of this court to remove Provisional 
President Hoffa from his office and disqualify him from further member- 
ship in the International Brotherhood of Teamsters. This position, the 
applicants contend, is not being advanced in this litigation and there- 
fore the representation of the class is inadequate. 


The short, and we submit conclusive, answer to this argument is 
that it is incontestably wrong on its basic assumption; the fact is that 
the point is already being made both by plaintiff Cunningham (whose Mo- 
tion directed to this point is still pending below) and by defendants (in- 
cluding the International Brotherhood of Teamsters of which applicants 


for intervention are members}. No reason is shown by applicants why 


another voice as party-plaintiff on the point is or may be necessary to 
the adequacy of representation of their interests. Surely applicants can 
make common cause on the issue with plaintiff Cunningham without the 


necessity of formal standing as parties. 
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Secondly, the point is invalid on its merits since, as discussed 
earlier on the issue of timeliness, we are not involved here with union 
officers in the usual sense. Even if you allow Landrum-Griffin the full 
pre-emptive sweep claimed for it by applicants, it would not touch the 
jurisdiction of this Court to remove provisional caretaker officers who 
owe their position, not to membership action, but to court order. Re- 
moval of such officers takes nothing from the membership, for member- 
ship action was not involved in the status of the present provisional in- 


cumbents. 


Finally, the argument on pre-emption itself is without foundation. 
We do not consider this the appropriate moment to litigate that issue, 
however, Since it is already pending before the court below and will un- 
doubtedly be decided at an appropriate time. In passing, it may be 
noted that the legislative history decisively precludes: the argument being 


advanced by applicants for intervention. 


When the bill was under consideration on the floor of the Senate, 
this very question of pre-emption was raised by Senator Kennedy and 
was authoritatively answered by Senator McClellan, as shown in the fol- 


lowing pertinent dialogue appearing in the Congressional Record: 


"Mr .' Kennedy: My objection to the amendment 
[on the bill of rights] is not that I think the union mem- 
bers should not be provided with these rights. My ob- 
jection is that I think members of unions are provided 
those rights more satisfactorily by present State law, 
by the provisions of the bill, and by the Taft-Hartley Act. 


"T say that because I think the amendment raises 
the question of preemption. In other words, if the 
proposal were enacted, the present rather exhaustive 
remedies provided under the common law of the various 
states might be wiped out, and only the rights suggested 
by the Senator from Arkansas would then be available 
to union members. 


"Mr. McClellan: Without conceding the validity 
of the argument, I had proposed to meet that question 
by an amendment I submitted this afternoon." (Con- 
gressional Record, Senate, 4-22-59, p. 5816) 
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The amendment to which Senator McClellan referred was adopted 
and appears in the following language in Section 103 of the Act under the 
title "Retention of Existing Rights": 

"Nothing contained in this title shall limit the 
rights and remedies of any member of a labor organi- 
zation under any State or Federal law or before any 


court or other tribunal or under the constitution an 
by-laws of any labor organization." 


Thus, the concern that a pre-emption argument such as the one 
now advanced by applicants could be made was put to rest|by this provi- 
sion. Indeed, it is so well understood that Landrum-Griffin was not 
intended to preempt this area and thereby displace the kind of jurisdic- 
tion being exercised in this case, that there are pending a number of 
identical bills before the House Judiciary Committee which have as their 
sole purpose the very effect which applicants argue is already neces- 
sarily implicit in the Landrum-Griffin bill. 


The first of these bills is H.R. 11845, introduced by Congressman 


Lane of Massachusetts, on April 20, 1960, reading in pertinent part as 


follows: 


"No court of the United States shall have juris- 
diction to issue or continue in effect any judicial order 
appointing a receiver, trustee, master, monitor, or 
administrator whether so denominated or otherwise, 
to manage or administer, or supervise the management 
or administration of the affairs of any labor organiza- 
tion; Provided, however, That nothing contained herein 
shall be construed to prevent the appointment of a receiver 
for the sole purpose of preserving the funds, property or 
assets of a labor organization pending the conduct of an 
election of officers or vote upon the removal of officers 
pursuant to the [ Landrum-Griffin bill] ." 


Thus, in light of that clear legislative history and intention, it can- 
not be argued that the remedies afforded by the new act were granted at 
the price of loss of existing rights before the courts. And it cannot, 
therefore, be argued that the assertion of such rights in a court of law 
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constitutes an unlawful curtailment of the rights of rank and file members 


of the class granted by the statute; and finally, it cannot, therefore, be 


argued that the failure to oppose the judicial removal of officers, under 
the circumstances of this case, amounts to an inadequate representation 
of the interest of the class. 


This court is presently engaged in the difficult task of cutting away 
the procedural jungle that has grown around this litigation and of restor- 
ing the case to the court below in such condition that it can proceed as 
expeditiously as possible in the direction of implementation of the Con- 
sent Order. To permit the Dorsey intervention at this time would, in 
our judgment, substitute new tangles for the ones removed. No clear 
case of need for it has been established and we, therefore, oppose it at 
this time. If new conditions should develop which demonstrate the need 
or wisdom for such intervention, the applicants are, of course, always 


free to file a new request. 


CONCLUSION 


The Order of the District Court of May 3, 1960 should be affirmed. 
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QUESTION PRESENTED 


The Board of Monitors believes the question 
presented is whether the district court erred in denying 


the appellants’ motions to intervene as of right under 
Federal Rule of Civil Procedure 24(a)(2), having found 
that the motions were not timely filed and that the appel- 


lants failed to'show that their interests were not ade- 


quately represented by existing parties. 


QUESTIONS PRESENTED 
STATEMENT OF THE CASE 
RULE INVOLVED 
SUMMARY OF ARGUMENT 


ARGUMENT: 


I. The District Court Did Not Abuse Its Discretion 
In Finding That The Appellants' Motions Were Not 
Timely Filed As Required By Rule 24 3 


The District Court Correctly Found That The 
Appellants Failed To Show That Their Interests 
Are Inadequately Represented 
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This is an appeal from an order of the United States District Court 
for the District of Columbia denying the appellants' motions under Rule 
24(a)(2) of the Federal Rules of Civil Procedure to intervene as plain- 
tiffs in Cunningham v. English, Civil No. 2361-57, which is presently 
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pending in that court. As will be detailed below, the district court found 
that the motions were not timely filed and that the appellants failed to 
show that the representation of their interests by the existing parties to 
the proceeding is or may be inadequate. Consequently, the burden of 
the appellants is to demonstrate that, in the context of the pending action 
concerning the administration of a consent decree by a court-appointed 
board, these findings are erroneous. 


STATEMENT OF THE CASE 


Background Of The Proceeding 


As the Court by now is well aware, on January 31, 1958, the 
parties to the basic action (in which the appellants sought to intervene) 
agreed to a consent decree establishing the framework for judicially 
supervised correction of financial and election abuses on the part of of- 
ficers of the defendant union. In essence, the complaint which was filed 
on September 19, 1957, alleged numerous and substantial violations of 
the union's constitution and the membership's rights by the defendant 


union officers. 


By way of compromise after three weeks of trial, the defendants 
subscribed to the consent decree which charged them with definite and 
enforceable obligations as to democratic elections and honest manage- 
ment of union funds in return for their provisional installation in union 
office. Since these obligations were not self-executing, the consent 
decree provided for the "creation of a Board of Monitors to assist the 
court and the parties in carrying out the decree." English v. Cunningham, 
269 F. 2d 517, 521 (D.C. Cir. 1959), cert. denied, 361 U.S. 897, 905 
(1959), affirming, 175 F. Supp. 764(D.D.C. 1958). As set forth in 
paragraph 3 of the decree, the Board of Monitors is directed "to insure 
the enforcement ‘and protection of all rights of the individual members 


and subordinate bodies" of the defendant union. "[I]n performing these 


duties,"' the Monitors are necessarily "subject as officers of the Court 
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to supervision and direction of the Court." (Consent Decrée par. 3). 
Cf. English v. Cunningham, 269 F. 2d 517, 521 (D.C. Cir. 1959). 


This appeal concerns two identical motions to intervene under Rule 
24 of the Federal Rules of Civil Procedure in an action which has been 
transformed from a conventional adversary proceeding by the entry of a 
consent decree into one involving judicial administration of|that decree 


by a court-appointed Board of Monitors. 


The Instant Proceeding 


On February 15, 1960, the appellants Dorsey, et al. / members of 
the plaintiff class allegedly numbering over 116,000, filed a "motion to 
intervene as of right (1) pursuant to Rule 24(a)(2), Federal Rules of 
Civil Procedure,’ (2) in order to secure the benefits of the decree and 
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to stay proceedings pending grant of motion to intervene." The mo- 


tion to intervene contained the usual allegations of timeliness and in- 


The appellants have expressly disclaimed reliance on editor interven- 


tion under paragraph (b) of Rule 24 which authorizes intervention in the discre- 
tion of the district court. (Transcript of oral argument on motion|to intervene, 
p. 64, May 2, 1960. Hereinafter referred to as Transcript). 
Nor can the appellants rely here on the consent decree itself as granting a 
right of intervention apart from Rule 24. Cf. Missouri-Kansas Pipe Line Co. v. 
United States, 312 U.S. 502 (1941) (there an antitrust consent cece contained 
an explicit provision authorizing intervention). 


The district court refused to grant the appellants’ request for stay of the 
entire proceeding pending consideration of their motion to intervene. On March 
4, 1960, the appellants petitioned this Court for stay of all proceedings in the 
district court pending their filing of a petition for mandamus (which was actually 
never filed) "and/or" their appeal from the district court's refusal of their 
request for stay. At the same time, a notice of appeal was filed in the district 
court from action "in effect denying motion to stay and in effect denying in part 
motion to intervene." On March 24, 1960, this Court denied the petition for stay. 
Dorsey v. Cunningham, No. 15605. On April 12, 1960, upon the wrhellants’ motion, 
the Court dismissed their appeal without prejudice. Ibid. 
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adequacy of representation by the existing party plaintiffs. (Report p. 13) 3 
As required by paragraph (c) of Rule 24, the motion was accompanied by 

a complaint setting forth a number of allegations and prayers for relief. 
Id. at 17. Aside from a boilerplate request for "such other and further 
relief as to the Court may seem just and proper," the complaint filed 

with the motion to intervene sought an order directing the holding of a 
convention "at the earliest possible date’ and a hearing to determine 
what was necessary "to pave the way for new elections and a new con- 
vention."" Id. at 22-3. 


Elsewhere in the papers filed by the appellants they explained in 
detail the objective of their intervention and why they believed the 
original plaintiffs would not adequately represent that objective: 


"Thus, applicants do not deny that insofar as the decree 
provides protection for the class against invasion of 
their constitutional rights by defendant officers, the 
nominal plaintiffs will adequately protect the interests 
of the members in enforcing it. Nor do we doubt the 
vigilance of the nominal plaintiffs in enforcing against 
defendant officers their obligations under the decree. 


The appellants have reprinted their initial pleadings in a bound document 
entitled "Report to'Clients," which is part of the record here. As a matter of 
convenience, references will be made to this document instead of the separate 
pleadings. 

In relation to significant events in the basic action, the appellants’ motion 
was iiled two years and five months after the complaint was filed on September 
19, 1957; two years and one month after the consent decree was entered on Jan- 
uary 31, 1958; one year and five months after the Board of Monitors petitioned 
the district court for modification of the consent decree on September 27, 1958; 
one year and two months after the district court announced its decision approving 
modification of the consent decree on December 11, 1958; one year after the 
district court entered its order modifying the consent decree on February 9, 
1959; eight months after this Court approved modification of the consent decree 
on June 10, 1959; dnd five months after the Board of Monitors filed the so-called 
Sun Valley interim report on September 14, 1959. 
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But these obligations are not means in themselves; they 
are merely means to the end of affording the member- 
ship an opportunity to exercise and enjoy their demo- 
cratic rights under the International Constitution. In 
effectuation of that goal, the interests of the nominal 
plaintiffs and the applicants for intervention sharply 
diverge." Id. at 71. (emphasis in original). 


Focusing again on the time for effectuating the provisions of the 
consent decree, the appellants alleged that "the nominal plaintiffs will 
continue, contrary to the interests of the membership, to oppose ex- 
peditious return of the International to democratic control. | The sole 
interest of the applicants on the other hand, is the effectuation of the 
consent decree with all deliberate speed, to the end that control of the 
Union's affairs shall at the earliest possible time be returned to the 
membership through duly and democratically elected officers. That 
interest will not be fairly or adequately represented by the nominal 
plaintiffs." Id, at 72. As far as the record shows, the appellants did 
not at any time express to the plaintiffs or the plaintiffs’ counsel their 
dissatisfaction or disagreement with the plaintiffs' representation of the 
interests of the membership under the consent decree. 


On March 25, 1960, oppositions to the Dorsey motion were filed 
by the plaintiffs (except John Cunningham) and the Board of Monitors. 
Evidently because their contentions are the same, the defendants did not 
oppose the motion. The Board opposed the motion for the reasons that 
it was untimely and the appellants' interests were in fact adequately rep- 
resented by the existing parties. The Board also emphasized that "At 
best, the applicants' presence will merely swell a swollen record. At 
worst, this proceeding could become a Donnybrook Fair capped with 
repeated and unwarranted attempts to reopen matters previously settled. 
In either event, neither the purpose of Rule 24, nor the objectives of the 
consent decree, nor the interests of justice would be served by the ap- 
plicants' presence in this proceeding." (Opp. p. 5). 
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On March 31, 1960, the appellants Harry Bath, et al., allegedly 
numbering over 43,000, filed a "supplemental motion to intervene." The 
supplemental movants stated that they "seek the same relief as Dorsey 
et al. and adopt the pleadings heretofore filed herein by Dorsey et al. 
and are represented by the same counsel."’ (Motion p. 4). They also 
stated that they "raise no new issues" but "simply seek to join with the 
original applicants." (Ibid.; Points and Authorities pp. 1-2). 


The Board of Monitors filed an opposition on April 22, 1960. In 
view of the fact that the two motions were identical, the Board reiterated 
the reasons for its opposition to the Dorsey motion. In addition, the 
Board urged that the supplemental motion should be denied even if the 
Dorsey motion were granted since intervention is invariably denied 
"me-too" applicants who merely adopt Pleadings and issues already 
before the court. 


Subsequently, on May 2, 1960, the court below heard extensive 
oral argument on the motions. Finding that they were not timely filed 
as required by Rule 244 and that the appellants had failed to show that 
their interests were not adequately represented by existing parties, the 
district court denied the motions. (Transcript p. 79). With respect to 
the appellants’ concern as to the "effectuation of the consent decree with 
all deliberate speed" -- allegedly the "sole interest of the applicants 
[that] will not be fairly or adequately represented by the nominal plain- 
tiffs" (Report p. '72) -- the court below observed that "you [ appellants] 
have failed to show the Court so far how you are going to help speed 
those worthy ends."" (Transcript p. 62). In response the appellants 
stated, "We will speed their accomplishment only * * * when we leave 
the area of speculation, hearsay and ex parte statement, and descend 
into the judicial tribunal of fact." Ibid. 


‘: Counsel for the appellants conceded during the course of oral argument that 
as to time, apart from other considerations, the motions were untimely. (Tran- 
script p. 34). Without actually claiming lack of knowledge, however, in explaining 
the reasons for their delay in filing the appellants suggested an unawareness as 
to "what this monitorship is all about." Id. at 35. 
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A formal order denying the motions was entered on May 3, 1960. 


To date, the appellants have been heard orally and by/pleadings on 
virtually all matters relating to Cunningham v. English thus far present- 
ed to this Court from the time their motion was filed on February 15, 1960. 
As to matters presently pending in the district court, the appellants have 
not been heard with respect to the defendants' motion for a convention, 
motion for disposition of complaints, motion for compliance with para- 
graphs 4 and 11 of the consent decree and motion to disqualify Chairman 
O'Donoghue. The appellants would presumably join the defendants in 
these matters since their respective legal and factual presentations are 
essentially indistinguishable. 


RULE INVOLVED 


The pertinent part of Rule 24 of the Federal Rules of Civil Proced- 
ure is as follows -- 


"(a) Intervention of Right. Upon timely applica 
tion anyone shall be permitted to intervene in an 
action * * * (2) when the representation of the 
applicant's interest by existing parties is or may 
be inadequate and the applicant is or may be bound 
by a judgment in the action." 


SUMMARY OF ARGUMENT 


Rule 24(a) (2) authorizes intervention as of right in a [pending 
action (1) "upon timely application" (2) ''when the representation of the 
applicant's interest by existing parties is or may be inadequate" and 
(3) “the applicant is or may be bound by a judgment in the action." If 
any one of the three requirements of the Rule is not satisfied, the appli- 


cant for intervention is not entitled as a matter of right to come into the 
action as a formal party. : 


Although the appellants may be bound by a judgment in the action, 
the district judge specially assigned to this case since its inception 
found upon a careful examination of the record that the motions were 
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untimely and that!the appellants' interests were adequately represented 
by existing parties. The court had ample reason to so find, particularly 
in the context of the administration of the consent decree which would 
have been needlessly burdened by cumulative proofs and arguments 
from the appellants. These findings also give recognition to the respon- 
sibility of the Board of Monitors as court officers especially charged 
with the enforcement and protection of the very rights which the appel- 
lants purport to assert on behalf of the union membership under the 


consent decree. 


As the Supreme Court has advised, "Plainly enough, the circum- 
stances under which interested outsiders should be allowed to become 
participants in a litigation is, barring very special circumstances, a 
matter for the nisi prius court." Foreven stronger reasons is inter- 
vention "a matter for the nisi prius court" where, as here, "very special 
circumstances" operate against, not in favor of, the proposed intervention. 

* * * * 

The first part of the argument will show that the district court 
did not abuse its discretion in finding that the motions were not timely 
filed as expressly required by Rule 24. The second part of the argu- 
ment will demonstrate that, irrespective of timeliness, the appellants 
completely failed to show that their interests as members of the plain- 
tiff class were inadequately represented. 


ARGUMENT 
I 


THE DISTRICT COURT DID NOT ABUSE ITS DISCRETION IN 
FINDING THAT THE APPELLANTS’ MOTIONS WERE NOT 


TIMELY FILED AS REQUIRED BY RULE 24. 


Rule 24 begins with the clear statement that intervention will be 
allowed only "upon timely application.""® It is equally clear that the 


> See Tesseyman v. Fisher, 231 F.2d 583 (9th Cir. 1955). 'In any event, whether 
the intervention were of right, or permissive in character, * * *the application 
must have been timely made." Id at 584. 
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determination of timeliness, whether intervention is asserted as a 


matter of right under paragraph (a) of Rule 24, as here, or requested 


as a matter of discretion under paragraph (b), is "entrusted 


cretion" of the district court. 


to the dis- 


United States v. Wilhelm Reich Founda- 


tion, 17 F.R.D. 96, 102-03 (D. Me. 1954), aff'd, 221 F.2d 957 (1st Cir. 


1955), cert. denied, 350 U.S. 842 (1955). As stated by Judge 


Fahy writ- 


ing for this Court in a case involving a motion to intervene as of right 


under paragraph (a), "It was well within the discretion of the District 
Court to deny the petition as untimely.” Washington Gas Light Co. v. 


Baker, 90 App. D.C. 98, 101, 195 F.2d 29, 32 (D.C. Cir. 1951). 


As to the time element of the appellants’ motions, the 
that they were filed on February 15, 1960, two years and fiv 


facts are 


e months 


after the complaint was filed; two years and one month after the consent 


decree was entered; and one year after the consent decree was modified 


by the district court. Cf. p. 4 n. 3, supra. ® 


Of course, timeliness does not depend solely upon the 


lapse of 


time since the proceeding was begun or some other significant develop- 


ment in the proceeding. As expressed by the Court of Appeals for the 


First Circuit, timeliness cannot be ''considered in vacuo." 
v. President and Fellows of Harvard College, 157 F.2d 993, 


Cameron 
996 (1st 


Cir. 1946). To determine the timeliness of the motion, the court may 


° See, e.g.. Tesseyman v. Fisher, 231 F.2d 583 (9th Cir. 1955) ( 
vene untimely filed nine months after the complaint was filed and 
the trial at which the movant had testified); Minneapolis-Honeywell Regulator Co. 
v. Thermoco, Inc., 116 F.2d 845 (2d Cir. 1941) (motion to intervene untimely filed 
about three and one-half years after the complaint was filed and two and one-half 
years after the answer was filed); Pierce v. Mackay Radio & Telegraph Co., 154 
F.Supp. 157 (D. Mass. 1957) (motion to intervene untimely filed three years after 


the complaint was filed); Jacobs v. Volney Felt Mills, 47 F.Supp. 493 (N.D. Ind. 


1942) (motion to intervene untimely filed more than two and one-ha 
the suit was begun and one year and four months after removal to t 
district court); Union Nat. Bank v. Superior Steel Corp., 9 F.R.D. 


otion to inter- 
o weeks after 


lf years after 


e federal 
4 (W.D. Pa. 


1949) (motion to intervene untimely filed two years after the proceeding was 


instituted). 
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therefore consider not only the time element, but also any explanation 
for the delay in filing, the relief sought by the applicant and the probable 
consequences of the intervention if granted.” 


Certainly the appellants are unable to assert convincingly that 
the filing of their motion was delayed because they did not have know- 
ledge of the proceeding and its effect on their interests. Apart from 
the extensive reporting of the case in the monthly Teamster Magazine 
which is sent to every union member, the prodigious coverage given 
every aspect of the case by the press, television and radio media belies 
any lack of knowledge on the part of the appellants. Indeed, one of the 
appellants' lawyers participated in the early stages of the proceeding 
as counsel for the defendants. 


Actually, the appellants do not claim any lack of knowledge. 

Rather, they skirt the question by obscurely asserting 
‘Where an applicant for intervention as of right seeks 

neither to impeach decisions or orders already made, 

nor to raise issues outside the scope of the litigation, 

but rather|seeks only to participate in resolution of 

issues left open and in issues which may subsequently 

arise during the course of a continuing litigation, his 

application must be deemed timely regardless of when 

it is made with reference to the inception of the litiga- 

tion.” (Report p. 92). 
There is no foundation whatsoever for such a porous construction of 
Rule 24. Besides the lack of support in the language of the Rule and 
its interpretation by the courts, the theory makes timeliness turn on 
the skill of the draftsman to frame issues in the future tense rather 


than the actual facts of the proposed intervention. 


More to the point, during the course of oral argument below the 
appellants pegged their claim of timeliness on an alleged recent 


7 See generally 4 Moore, Federal Practice par. 24.13 (2d ed. 1948); 2 Barron 
and Holtzoff, Federal Practice and Procedure §594 (1950). 
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discovery that the plaintiffs advocate the removal of the Provisional 
General President for serious violations of the consent decree and 

also the necessity for removing certain other union officers as pre- 
requisites to the conduct of new elections and termination of |the mon- 
itorship. (Transcript pp. 64-67). According to the appellants, removal 
is both violative of the International Constitution and unnecessary. Ibid. 
Of course, the merits of these arguments are not before the Court, but 
the fact is that the plaintiffs have advocated the removal of the Provision- 
al General President, as well as the so-called "house-cleaning," at least 
since September 1958 -- over one and one-half years before) the appel- 
lants' motion was filed. (Cf. Report p. 33). Moreover, in an opinion 
announced December 11, 1958, the district court expressed its view that 
the provisional offices under the consent decree were "subject to revoca- 
tion" and that it was "necessary" that the union be “freed of) corrupt 
influences by the processes of a general house-cleaning."" Cunningham 

v. English, 175 F.Supp. 764, 767, 771 (D.D.C. 1958). 


Again skirting the real issue, the appellants opine that this Court 
"did not adopt the views of the plaintiffs and the District Court." (Report 
p. 34). Be that as it may, the appellants did not seek to participate in 
the appeal from the order in connection with which the plaintiffs and the 


district court expressed those views. If, as the appellants now claim, 


they disagree with those views, it is incomprehensible that it has taken 


them over one and one-half years to register their objections. And the 
record is eloquently silent as to any attempt on their part to make their 
own views known to the plaintiffs or the plaintiffs' counsel. 


As to the relief which the appellants ask for in their complaint, 
ise., the holding of a convention "at the earliest possible date" (Report 
pp. 22-23), this has been the goal of virtually everyone associated with 
this proceeding since its inception. It is certainly both the |goal and the 
responsibility of the Board of Monitors. Moreover, the specific argu- 
ments advanced by the appellants toward this goal have already been 
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presented to the court below in a number of pleadings filed by the defend- 
ants. At best, the appellants’ intervention would only "result in accumu- 
lating proofs and arguments without assisting the court." Allen Calcu- 
lators, Inc. v. National Cash Register Co., 322 U.S. 137, 141-42 (1944). 8 


Several other examples of the appellants’ complaints as to the 
conduct of the proceeding make it abundantly clear that their motions 
were untimely. Thus, the appellants belabor the identical "conflict of 
interest" as to Monitor Lawrence T. Smith that the plaintiff John Cun- 
ningham raised almost six months before they moved to intervene. 
(Report pp. 45, 78). Not only has this Court affirmed the district court's 
refusal to remove Monitor Smith because of that alleged conflict of 
interest, Cunningham v. O'Donoghue, No. 15483 (D.C. Cir. April 14, 
1960), but it upheld also the district court's denial of a motion to inter- 
vene filed by Joseph Westenberg on August 27, 1959, in order to raise the 
identical conflict of interest issue. Westenberg v. English, No. 15484 
(D.C. Cir. April 14, 1960). 


The appellants even go so far as to contest the Board of Monitors’ 
investigation of matters antedating the consent decree (Report p. 78) 
notwithstanding the explicit ruling of this Court that the Board may 
properly investigate pre-decree matters in connection with the defend- 
ants' obligations under the consent decree. See, for example, the 
resolution of the Brennan and Smith & Boling matters in English v. 
Cunningham, 269 F.2d 517, 528-30 (D.C. Cir. 1959). In like manner, 
the appellants complain that the establishment of records of good stand- 
ing is "a condition precedent to the conduct of a free, fair and democratic 
election as contemplated by the decree" (Report pp. 73-74) in the face of 


: Cf. Farmland Irrigation Co. v. Dopplmaier, 220 F.2d 247 (9th Cir. 1955) 
(intervention denied because the would-be intervenor proposed to raise an issue 
already before the court); Fielding v. Allen, 9 F.R.D. 106 (S.D.N.Y. 1949) (inter- 
vention denied because the "proposed complaint of the intervenor adds no new 
matter; it is for all purposes a verbatim copy of the original complaint" ibid.), 
ef. Bisanz Bros., Inc. v. Chicago-M-St.P. & P.R. Co., 20 F.R.D. 353 (D. Minn. 
1957) (intervention denied because the applicants had assisted a party in the 
preparation of the same defense which the applicants proposed to raise as inter- 
venors). 
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the conclusion of this Court that the "matter is important." English v. 
Cunningham, 269 F.2d 517, 528 (D.C. Cir. 1959). 


Besides challenging matters already settled and failing to show any 
lack of knowledge to temper the untimeliness of their motion, the appel- 
lants are unable to present any cognizable circumstance in mitigation or 
explanation of the delay. Clearly they cannot claim that any/acts on the 
part of the plaintiffs hindered an earlier filing,? nor that the plaintiffs 
have failed to challenge rulings adverse to the interests of the member- 
ship,” nor that issues not heretofore raised are now ripe for consider - 
ation for the first time.11 In short, no case for intervention, let alone 


reversal of the decision below, has been made out. 


Finally, in its appraisal of the timeliness of the appellants’ motion 
the district court could properly consider the probable impact of the 


12 
intervention on the pending action if allowed. Thus, it is self-evident 


that 200,000 additional formal parties who are represented by more than 
20 lawyers would severely disrupt the administration of the) consent 
decree. Even if they could forego disagreements such as beset the 
original plaintiffs, a group that large is plainly and unavoidably unmanage- 
able. Particularly appropriate here is the vivid but incisive counsel of 


the court in Crosby Steam Gage & Valve Co. v. Manning, Maxwell & 
Moore, Inc., 51 F. Supp. 972 (D. Mass. 1943): 


: E.g., Clark v. Sandusky, 205 F.2d 915 (7th Cir. 1953) (where the intervenor's 
representative prevented an earlier filing by causing her incarceration in a men- 
tal institution). 

10 py, Pellegrino v. Nesbit, 203 F.2d 463 (9th Cir. 1953) and Wolpe v. Poretsky, 
79 App. D.C. 141, 144 F.2d 505 (D.C. Cir. 1944) (where the intervenor's supposed 
representative refused to appeal from an adverse judgment). 


il E.g., State Wholesale Grocers v. Great A. & P. Tea Co., 24 F/R.D. 510 
(N.D. Ill. 1959) and Tennessee Coal, Iron & R. Co. v. Muscoda Local 123, 5 F.R.D. 
174 (N.D. Ala. 1946). 


12 See p. 10 n. 7, supra. 
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"Tt is easy enough to see what are the arguments against 
intervention where, as here, the intervenor merely under- 
lines issues of law already raised by the primary parties. 
Additional parties always take additional time. Even if 
they have no witnesses of their own, they are the source 
of additional questions, objections, briefs, arguments, 
motions and the like which tend to make the proceeding a 
Donnybrook Fair. Where he presents no new questions, 

a third party can contribute usually most effectively and 
always most expeditiously by a brief amicus curiae and 
not by intervention." Id. at 973. 


In accord with the inherent good sense of this decision, the courts 
invariably refuse to allow Rule 24 to be invoked in such manner as to 
disrupt the proceeding to the detriment of the effective administration 


of justice. E.g., First Congregational Church and Society v. Ev elical 
and Reformed Church, 21 F.R.D. 325, 327-28 (S.D.N.Y. 1958); Wilson v. 


ae 


Illinois Central R.R. Co., 21 F.R.D. 588, 589 (N.D. Il. 1957); Finck v. 
Gilman Bros. Co., 11 F.R.D. 198, 200 (D. Conn. 1951); and cf. Hadden v. 


United States, 130 F.Supp. 401, 407-08 (Ct. Cl. 1955). 


* * * * 


In accord with the text and purpose of Rule 24, the court below 
found that the motions were untimely. Tested against the relevant 
standards in forming a correct judgment respecting timeliness, with 
proper consideration being given to the interests of the membership and 
the special circumstances of the case, the court's finding is eminently 
correct. 


0 


THE DISTRICT COURT CORRECTLY FOUND THAT THE APPELLANTS 
FAILED TO SHOW THAT THEIR INTERESTS ARE INADEQUATELY 
REPRESENTED. 


For the purposes of Rule 24(a)(2): 


"Inadequacy of representation is shown if there is proof of 
collusion between the representative and an opposing party, 
if the representative has or represents some interest ad- 
verse to that of the petitioner, or fails because of non- 
feasance in his duty of representation." 4 Moore, Federal 
Practice par. 24.08, pp. 38-39 (2d ed. 1948). 
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To begin with, the appellants have not alleged or even/suggested 
collusion between the plaintiffs and the defendants. As to adverse 
interests, they allege that "In effectuation of that goal [i.e.,/the 
‘opportunity to exercise and enjoy their democratic rights under the 
International Constitution’ ], the interests of the nominal plaintiffs and 
the applicants for intervention sharply diverge." (Report p71). While 
the appellants wish to move with "all deliberate speed," the plaintiffs 
allegedly "oppose expeditious return of the International to democratic 
control.” Id. at 72. Concededly, if their allegations were true, the 
appellants should be allowed to come in. The fact is, however, that 
the allegations are not true and the district court so found. (Transcript 
pp. 62, 79). Obviously the appellants must do more than merely allege, 
without actually demonstrating, interests adverse to the existing parties. 
Instead, their "papers fail to indicate any facts tending to show that the 
representation by the existing plaintiff[s] is or may be inadequate." 


Fielding v. Allen, 9 F.R.D. 106, 107 (S.D.N.Y. 1949). (emphasis added).2° 


Presumably to show nonfeasance in the duty of representation, 
the appellants stressed below a number of occasions when the plaintiffs' 
counsel did not appear personally to be heard on matters pending before 


the district court. (Transcript pp. 12-15). The response of the plaintiffs’ 


counsel to this charge would appear to wash out any claim of nonfeasance./4 


13 Unless, of course, the appellants' colorful but groundless charges of dicta- 
torship, albeit benevolent, and maladministration are accepted as substitutes for 
fact. The sweep of these charges even takes in the Board of Monitors which is 
allegedly a leading member of the "dictatorship." All of this might be entitled 
to serious consideration if this Court and the district court had not heard it before 
from Cunningham and Westenberg. See Cunningham v. O'Donoghue jand Westenberg 
v. English, Nos. 15483-484 (D.C. Cir. April 14, 1960). And certainly in the absence 
of something more substantial the Court may justly assume that "the Board of Mon- 
itors have discharged the duties of their office and performed faithfully the matters 
with which they are charged." Smith v. General Truck Drivers, Warehousemen and 
Helpers Union, 181 F.Supp. 14, 19-20 (S.D. Calif. 1960). 


- "Almost every single one of the matters on which I failed to appear were not 
matters of great moment in the case, and were certainly not matters that were 
delicately balanced. The equities were so startlingly on the side of the monitors 
that I felt it unnecessary. And finally I say in that connection that many of those 
13 matters were matters that were initiated by the monitors and really concerned 
the monitors more than anyone else; and I knew that they were competent to handle 
the matters." Id. at 39-40. 
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But whatever may be the merit of such a charge ina conventional 
adversary proceeding where each party singularly bears its own bur- 

den of persuasion, it loses meaning in this proceeding where an impartial 
court-appointed board has been created to ensure the enforcement and 
protection of the rights of the parties as embodied in a judicially approved 


consent decree. 


In any event, the record discloses that the plaintiffs have vigorous- 
ly sought the earliest possible transition from court supervision to nor- 
mal organizational management consistent with reasonable assurances 
that new elections will be conducted in accord with the rights of the 
membership. Neither in word nor deed have the plaintiffs compromised 
that objective and at no time prior to filing their motion did the appel- 


lants suggest the contrary. 


Since furthermore the several complaints raised by the appellants 
have already been raised by the existing parties, the alleged inadequacy 
of representation defies detection. (see pp. 12-13, supra). For example, 
quite unembarrassed by the past effort of the plaintiff John Cunningham 
to disqualify Monitor Lawrence T. Smith because of an alleged conflict 
of interest, the appellants renew that charge. (see p. 12, supra). Cf. 


Westenberg v. English, No. 15484 (D.C. Cir. April 14, 1960), affirming 


the district court's denial of a motion to intervene by Joseph Westen- 
berg in order to raise the identical conflict of interest issue. 


Another matter to which the appellants have attached great 
importance is the effect on this proceeding of the passage last year 
of the Labor-Management Reporting and Disclosure Act. (Transcript 
pp. 68-70). They urged below, and will presumably urge here, that they 
were the first to raise the question. However, the record discloses that 
the plaintiff John Cunningham has raised that question in virtually every 
pleading he has filed since the Act's passage. See, for example, Petition 
for Rehearing, Cunningham v. English, No. 383, O.T. 1959 (Sup. Ct.); 
Brief for Appellant, Cunningham v. O'Donoghue, No. 15483 (D.C. Cir.); 
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Motion to Dismiss, Cunningham v. English, No. 2361-57 (D.D.C.). The 
defendants not only raise the identical point, but have predicated a 
motion for a convention on it. }° 


But more important than the incorrectness of their representations 
is the simple fact that the appellants have been unable to show that the 
interests of the class have not been adequately and faithfully represented. 
From any realistic perspective, the appellants’ intervention would actually 
subordinate the paramount interests of the class in an expeditious windup 


of the consent decree to the insubstantial interests of perso 


ms adequately 


represented and whose proffered contribution is not "unique" as urged, 


but would "result in accumulating proofs and arguments wit 


hout assisting 


the court.” Allen Calculators, Inc. v. National Cash Register Co., 322 


U.S. 137, 141-42 (1944). 


As confirmed by the decision in Cunningham v. Engli 


h,!® this 


proceeding was instituted under Rule 23(a)(1) of the Federal Rules of 
Civil Procedure as a true class action, an essential element of which 


is that the persons bringing the action "fairly insure the adequate rep- 


resentation" of the class. Since the maintenance of an action of this 


character is predicated upon "adequate representation" of t 
the courts "frequently demand a strong showing of faithless 


he class, 
ness on the 


part of the plaintiff -- or defendant-representative before joinder of an 


absentee is permitted. * * * [H]ence intervention will usually not be 


warranted in this type of action, unless because of circumstances pecul- 


iar to the intervener or because of a change of circumstanc 


es the rep- 


resentation is not adequate." 3 Moore, Federal Practice par. 23.12, 


p. 3472-73 (2d ed. 1948). Furthermore, in this unique proceeding where 
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issue on the prayer for an immediate convention contained in the 
complaint, which parallels in all significant respects the defendant; 


It would be paradoxical indeed if the appellants and the defendants joined 
sneer 


" motion for 


a convention. It certainly would not square with the appellants’ statement that 


"To hold otherwise would mean that the same parties were on both 


sides of the 


case at the same time; thereby destroying the adversity of interest essential to 


a case or controversy." (Report p. 83). 
16 


269 F.2d 539 (D.C. Cir. 1959), cert. denied, 361 U.S. 897, 905 (1959), 
rehearing denied, 361 U.S. 950 (1960). 
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the rights and obligations of the contesting parties have been embodied 
in a consent decree, the burden of the would-be intervenor is even 
greater especially since an impartial court-appointed board has been 
created to insure the enforcement and protection of the rights of the 
class under that decree. Whatever the quantum of the burden may be, 
the appellants have not met et? 
* * * * 

The appellants’ case for intervention, unable to muster factual 
or legal support, thus hangs on warmed-over arguments and groundless 
charges of maladministration. As the Supreme Court has stated, 
"Plainly enough, the circumstances under which interested outsiders 
should be allowed to become participants in a litigation is, barring very 
special circumstances, a matter for the nisi prius court." Missouri- 
Kansas Pipe Line Co. v. United States, 312 U.S. 502, 506 (1941). In this 
litigation "very special circumstances" -- a consent decree and a court- 
appointed Board of Monitors representing the rights which the decree 
established -- confirm the soundness of the decision below. For unlike 
Textile Workers Union v. Allendale Co., 96 App. D.C. 401, 226 F.2d 765 
(D.C. Cir. 1955), this is not a case where intervention "would serve the 
ends of justice [or] promote judicial and administrative convenience by 
avoiding a multiplicity of proceedings and by bringing to the aid of the 
tribunal the parties who 'may have the most facts and can best explain 
their implications.'" Id. at 406 & 770. 


#2 Since the district court was correct in finding that the motions were untimely 
and that the appellants failed to show inadequate representation, the appellants’ 
sweeping due process of law and right to counsel arguments are at best academic 
because they erroneously assume that the membership is not adequately represented. 
This began as and continues to be a valid class action under Rule 23(a)(1) of the Fed- 
eral Rules of Civili Procedure. Cunningham v. English, 269 F.2d 539 (D.C. Cir. 
1959). See Supreme Tribe of Ben Hur v. Cauble, 255 U.S. 356 (1921); cf. Westen- 
berg v. English, No. 15484 (D.C. Cir. April 14, 1960). 


CONCLUSION 


The decision of the court below is amply supported by 
record and should therefore be affirmed. 
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